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legal status in Canada, the United States, and Europe@ituating sanctuary in this broader context provides fur

countries have resorted to various institutional manither opportunity to explore vital questions in social, legal,
festations of OsanctuaryO to resist deportation. Beginnangl political theory pertaining to migration and citizenship
in the early 1980s, the ancient tradition of church sanctyprocesses, civil disobedience, and church-state relations.
ary underwent a revival, with Christian churches previdOpportunities abound to explore these questions both from
ing sanctuary to migrants facing imminent arrest andelatively traditional disciplines and through more €o
deportation. Oese sanctuary practices arose amidst temporary research on social movements, governmental
dramatic increase in the number of asylum seekers-arrisationality, and identity in2uenced by the Olinguistic turhO
ing in the West and a simultaneous escalation in national social theory. While studies representing this broader
and international elorts to discourage and control theiperspective on sanctuary have been undertaken independ
arrival through myriad means, including deportation. Sincently, until now a forum in which they can be considered
reappearing in the 1980s, sanctuary has shown signsaofd debated collectively has been lacking.
mutating and moving beyond Christian churches to other Accordingly, this special issueRéfugélluminates sanc
faith-based communities and to secular institutions such d@sary practices and the theoretical insights to which they
universities and cities. give rise in fresh contexts and retrospectively returns to pre

Until recently sanctuary scholarship has focused pAmawiously studied contexts to re-examine how sanctuary has
ily on sanctuary activity in the US where it emerged asnautated or spawned unanticipated elects. Assembled|are
faith-based social movement in the 1980s. Ois compleXve articles by international scholars that address central
movement spawned a considerable multidisciplinary bodgheoretical issues from social movement, governmentality,
of scholarship. Such scholarship ranged from major ethnand socio-legal perspectives. Oe 4ve articles are based on
graphic inquiries invoking social movement theory, tmew research on sanctuary in Canada, the US, Finland,|and
thoughtful theological re2ections, to sociological questionsrance. Oese are followed by two succinct reports repre
about deviant behaviour, to careful consideration of legaknting current perspectives and positions of key church
questions surrounding constitutional freedom-of- religionsanctuary providers in Canada and Germany. Ois -sp
claims in the wake of US state authorities charging and catial issue reveals the continued multidisciplinary natyre
victing providers for their sanctuary activities. By the earlgf sanctuary scholarship, with articles authored by a legal
1990s sanctuary as a social movement had all but expirecsamolar, anthropologists, political scientists, and sociologjsts
the US context but through their elorts, scholars had elees well as contributions from faith-based activists intimately
ively exposed sanctuary not only as a substantive reainvolved in sanctuary provision.
of interest in its own right but also as a set of practices in Given that the sanctuary movement in the US is by [far
which to ground and pursue long-standing questions stenthe most studied and well-known instance of sanctuary
ming from diverse disciplines and theories. Yet, despite théstivity in a national context, and because of the nasgent
rich body of published work, broader inquiries into sanctuNew Sanctuary MovementOs sudden appearance there in
ary that reach across and beyond US borders are warrangiD7, it is most appropriate to open this issue with an artjcle
given that sanctuary has occurred outside the US, persistédt recasts an understanding of the nature and signi4cance

I n recent times, international migrants living withouta3er the early 1990s, and taken new institutional forms.

© Randy Lippert and Sean Rehaag, 2009. This open-access work is licensed under a Creative Commons Attribution-NonCommercial 4.0
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of that original movement many years a3er its cessation. possesses a complex relation with contemporary conceptjons
their article OLegacies and Origins of the 1980s USBCenbfalemocracy. Speci4cally, they contend that how one ungler
American Sanctuary Movement,O Hector Perla and Susstands sanctuaryOs legitimacy partially hinges on whether
Coutin provide a retrospective exploration of the sanctuargne adopts a liberal or republican view of democracy.

Oe authors argue that the movementOs structure and elet@sed communities develop formal screening mechanisms
were transnational rather than national in character. Ito decide who among those requesting sanctuary shaould
particular, the authors suggest that the sanctuary moveeceive it, they apply legal norms and procedures akin to
ment arose consonant with the broader activities of Centrttiose of CanadaOs o5cial refugee determination progess.
Americans that sought to encourage North Americans tBe author asserts that although Canadian sanctuary prac
support social justice activists, particularly in El Salvaddices are typically criticized as a form of civil disobedience
Ois rethinking of the movementOs origins also reveals sethat calls into question the rule of law, it is also possible to
eral signidcant unintended consequences of sanctuary pramderstand sanctuary practices as a means through which
tices that include legal and policy changes in the US, tfath-based communities prevent the state from \Holat
increase of remittances to Central America, the growth afig both Canadian and international refugee law, thereby
the Central American community in the US, and the emeractually upholding rule-of-law norms.

the Finnish Evangelist Lutheran Church, FinlandOs majaractices.
Christian denomination, only in 2007. Drawing on theor ~ While the articles in this issue elicit several shared themes,

the author argues there are two OpastoratesO brought to Baactuary practices is seen in the analytical distinctjion
on Naze Aghai and the subjectivities of other immigranteetween sanctuary as OexposureO and sanctuary as-Odonceall
and asylum seekers in Finland. One pastorate compriseent.® Oe former entails a strategy to provide protectio
state apparatuses aimed at ensuring the well-being of tteemigrants by gaining the attention of mass media, the pub
Finnish population. Another comprises the Church, parishic, and state authorities by providing sanctuary to migrants
workers, secular activists, and communities, which seeksa particular church or religious building. Oe latter is the
the vitality and well-being of a broader O20ckO that reachesithesis of this elort whereby the provision of sanctuary
beyond FinlandOs territorial borders. is purposely concealed from state authorities. Ois broad
In OLQasile religieux, entre lecture libZrale et rZpuldieme appears in varied and compelling ways in this issue.
aine: quels dZ4s pour les sociZtZs dZmocratiques?O CaraliRerla and Coutin®s contribution it manifests in relatior to
Patsias and Louis Vaillancourt consider sanctuary activiguestions of agency and whether Central American-activ
in Canada, France, and the US as a form of civil disobedits had to stay quiet and become invisible in order to foster
ence. Oe authors argue that civil disobedience of this sofdorth Americans® involvement in the sanctuary movement.

© Randy Lippert and Sean Rehaag, 2009. This open-access work is licensed under a Creative Commons Attribution-NonCommercial 4.0
International License, which permits use, reproduction and distribution in any medium for non-commercial purposes, provided the original
author(s) are credited and the original publication in Refuge: Canada’s Journal on Refugees is cited.



Introduction

In other words, invisibility was maintained to hide not onlycurrently allow these migrants to be included in Canadign
from US authorities but also from other movement activfederal-grantbfunded studies or indeed allow close study of
ists or would-be participants. In the article by PyykkSnem;oncealment sanctuary at all, due to its questionable legal
it is evident that since 2007 sanctuary in Finland has movég. As well, it has become clear in work by Lippert as well
from OconcealmentO to Oexposure.O In contrast, in Lippast®erla and Coutin that even exposure incidents or sqcial
account, we see signs that sanctuary in Canada mayrbevements have elements that remain concealed and fthat
moving from OexposureO to Oconcealment,O or perhapsniiagtnot become accessible to researchers through infarm
among current and would-be providers, sanctuary is inereaants or other means until long a3er the fact. Indeed, study
ingly obscured by its incorporation into a broader quest fdong a3er the fact may be the only means of revealing sanc
the OHoly GrailO: the long-sought merit-based legal appeahryOs concealed aspects.
Moreover, this self-limitation of social movement goals to One further challenge for studying sanctuary that this
advocacy for changes in refugee determination processesisase highlights is the need for collaborative and compara
important as such developments may be for the well-beingtdfe work. While most studies in this issue are implicitly
asylum seekers, also highlights the signi4cance of Rehaagfparative (US with Canada, Canada with US, Finlgnd
careful consideration of the legal justi4cation for sanctuanyith Canada, and so on), what may be required at this junc
in Canada: if sanctuary has a more sound legal basis thare is more systematic comparative work. For example, it
usually thought there may yet be greater support for thoseould be helpful to know whether the apparently similar
providing sanctuary through OexposureO rather than lettiftyut thus far unelaborated) trajectories in sanctuary tactics
what has been a successful, highly symbolic, legal stratéggountries such as Canada and Germany can lend insight
continue to wither away. into why shi3s from OexposureO to OconcealmentO |more
Oe other theme concerns questions of migrantsO agenggenerally occur. It should be noted that, if Perla and Coutin
Oere is little doubt that those at the centre of the inci are correct, comparative scholarship of this kind may well
dents play a role in the genesis and cessation of sanctugaguire comparing regional rather than national contexfs,
activity. Oese migrants faced with immediate deportationbut it may also entail comparing dilerent arms of sanctuary
sometimes defy sanctuaryOs paternalistic currents, whethetivities or comparing independent incidents within ceu
by deciding to give up sanctuary a3er long periods or kyies or regions.
challenging restrictions imposed by providers. However, Finally, with the recent advent of the New Sanctuary
it is also true that sanctuary recipients o3enNeven if onlilovement in the US, the OdonOt ask, donOt tellO edort in
temporarilyNadopt passive, obedient roles in order taCanada, Ocities of sanctuaryO in the United Kingdom, |and
2ow with these paternalistic currents or otherwise deem dingoing sanctuary incidents in Germany and Finland, and
necessary to Ostay quiet.O Furthermore, close study of etbetscontinuing debates about how to best understand the
to mobilize the signi4cant legal and 4nancial resourcasle of civil disobedience and the rule of law in relation|to
required for gaining legal status through sanctuary and tteanctuary practices, the fruitfulness of sanctuary as a site to
reality of signidcant language barriers to mass media acces®ect on complex theoretical and socio-legal questions sug
plainly reveal that 03en migrants are not in a position tgests further sanctuary scholarship is in order.
come to the forefront of the struggle. To expect otherwise is
to deny the grim reality in which they 4nd themselves and
to overstate their opportunities for resistance, regardless Nf'#$
how much they are involved in initially requesting sanctu 1. Paul Weller, OSanctuary as Concealment and Exposure|: Oe
ary, bringing it to a close, or escaping its con4nes altogether. Practices of Sanctuary in Britain as Part of the Struggle for
Ous, while questions surrounding how persons at the-cen ~ Refugee RightsO (paper presented at the conference OOe
tre of sanctuary exercise their agency are worthy of further Refugee Crisis: British and Canadian ResponsesO Keble
academic exploration, the extent of such agency should not fgg;ge and Rhodes House, Oxford, England, 4B7 January
be uncritically overemphasized. ):
Ois question of agency also serves as a reminder of the
challenges inherent in researching sanctuary. For instance,
studying sanctuary as OconcealmentO is di5cult by- de4n
ition and the ethical and practical problems of studying
those in the exceedingly vulnerable position of the sanctu
ary recipient not only while in sanctuary but a3erward are
paramount. In fact, few university ethics committees would

5
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Legacies and Origins of the 1980s
USBbCentral American
Sanctuary Movement
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Abstract RZsumZ

lis article re-examines the USDCentral American sanctiCet article examine ~ nouveau lsa@ctuary movemeri
ary movement of the 198Qur re-examination is motiv aux ftats-Unis et en AmZrique centrale durant les annZes
ated by two factorSirst, with the passage of time it is po4980 Deux facteurs expliquent ce rZexangnavec le
sible to discern the movementOs origins in ways that quagdage du temps, il est possible de discerner les origines du
not be fully articulated while it was ongoMfg are able mouvement qui ne pouvaient pas stre entisrement articu

to show how certain relationships between the movemdi&salors quOil Ztait en cdlosis sommes en mesure de
North and Central American activists were celebratadpntrer comment certaines relations entre activistes rnord-
while others were obscured due to fear for SalvadosanZricains et leurs contreparties centre-amZricaines ont
immigrant activistsO safety and concern about inadv&? fetZes, tandis que dDautres ont ZtZ occultZes par crainte
tently undermining the movementOs legitiSaegi'cally, pour la sZcuritZ des militants salvadoriens pro immigration

we draw attention to the movemetibsnationahature, et par peur dOaccidentellement miner la 1ZgitimitZ du mou
noting that what made it so powerful was its origin as pagment Plus prZcisZment, nous attirons |Qattention sur la
of a broader e#ort by Salvadoran revolutionaries to-molriature transnationaledu mouvement, soulignant que ce
ize North American society to oppose US support for duélOa rendu si puissant sont ses origines dans le cadre dOu
Salvadoran governmeironically, to achieve this objectivee#ort plus large par les rZvolutionnaires salvadoriens en
Salvadoran immigrant activists had to stay quiet, becomee de mobiliser la sociZtZ nord-amZricaine en opposition
invisible, and abstain from taking certain leadership rolé$Qappui des ftats-Unis pour le pouvoir salvaddndeie
while embracing identities that may have implied weattu sort, pour atteindre cet objectif les militants salvgdo
ness or passivity, such as Orefugee() or@Betiond, riens ont dZ rester muets, devenir invisibles et sOabstenir de
the USBCentral American sanctuary movement provigesndre certains r™les de leadership, tout en a$chant des
powerful insight into future understandings of sanctuaigentitZs, comme C rZfugiZ E ou C vi€time pouvaient
as a concept and practite movementOs legacies extenimplicitement signi'er la faiblesse ou la passigitZle
beyond participantsO stated goals, while the movem€s&etuary movemer des ftats-Unis et de IOAMZrique
transnational political and organizational focus di#erentcentrale donne un puissant apersu de notre comprZhension
ates it from current sanctuary practicas, re-examin-  future de la notion de sanctuaire en tant que concept et
ing its origins and legacies suggests that apparent-simpaatique Le legs du mouvement va au-del” des objectifs
ities in the form of sanctuary incidents may hide underlyidgclarZs des participants, alors que son accent transhatio
di#erences and that current sanctuary practices may aisd politique et organisationnel le di#Zrencie des pratigues
eventually have unanticipated consequences actuellesAinsi, un rZexamen des origines du mouven‘\ent
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et de son hZritage suggere que des similitudes apparg@nessnting US military intervention abroad. Unintende
sous la forme de cas de sanctuaire peuvent masquec@gequences of sanctuary practices include complex legal
di#Zrences sous-jacentes et que les pratiques actuelléBa@ges in the United States, increased remittance Qows
sanctuaire peuvent aussi avoir des consZquences Zvelftifegntral America, and the development of new networks

of civil society organizations in both countries. .ough
not the sole cause of the changes that occurred, sanctuary
activities were a necessary precondition for these develop
iven the proliferation of sanctuary activities inter ments. .us, re-examining the movementOs origins and
nationally and the emergence of the new sanctuatggacies suggests that apparent resemblances in the form of
movement in the United Statéd, is worthwhile to  sanctuary incidents may hide underlying dilerences. It also
re-examine what may be the best-known instance of sanctailows us to note that shi2s in Othe bases for legitimacy lead
ary practices: the USBCentral American sanctuary moveome transnational connections and movement objectives
ment of the 1980s. Our re-examination of this movement i® be celebrated while others are obscured. It also suggests
motivated by two factors. .e /rst is our sense that, with thethat current sanctuary practices, like those of the 1980s
passage of time, it is possible to discern the movementOsWBPCentral American sanctuary movement, may eventu
gins and inOuences in a way that could not be fully articaally have unanticipated consequences as well.
lated (even by its protagonists) while it was ongoing, and alsoln re-examining the USBCentral American sanctuary
that, with hindsight, the legacies of the sanctuary movememiovement, we bring together two dilerent sorts of expertise.
may now be more apparent. In particular, we seek to dravector Perla is a political scientist, specializing in US-Latin
attention to thetransnational nature of the USBCentral American relations, social and revolutionary movements,
American sanctuary movement, in terms of both the moveand Central American political engagement in the US. PerlaOs
mentOs organizational structure and its impact. It is perhaperk is focused on highlighting the formal and contentiouis
obvious that a movement that was dedicated to securing pstrategies that Central American activists, in their home
itical asylum for Central American asylum seekers and thabuntries and in the diaspora, use to challenge US forgign
(in at least some quarters) opposed US military interventigoolicy toward the region. .e bulk of his interviews hav
in Central American was transnational. What may be leggen with Salvadoran solidarity activists and revolutionary
obvious, however, is the degree to which sanctuary- actiwilitants in, or formerly based in, San Francisco and llos
ities emerged as part of Central AmericansO broader elangelest Susan Bibler Coutin, an anthropologist, did /el
to mobilize sectors of the North American population inwork within the San Francisco East Bay region and Tucson,
support of organized civil society actors working for socigdrizona, segments of the USBCentral American sanctuary
justice in El Salvador. Furthermore, although it is beyonchovement during the 1980s. As part of this /eldwork, she
the scope of this paper to discuss those particular connguarticipated in sanctuary activities, interviewed one-hun
tions, Mexican and Canadian organizers and colleagudsed movement participants, and collected documents and
were part of the underground and above ground Orailroati@rature produced by and about the movememuring
along which Central Americans travelled, and Mexicathe 1990s and the 2000s, she followed Central AmericansO
movement participants were among those prosecuted #lorts to secure permanent legal status for their undocu
the 1985D1986 Tucson sanctuary #ias transnational  mented or only temporarily documented compatriots in
political and organizational focus presents a clear dilerentiee United State%lt is important to note that because ouyr
between the 1980s USBCentral American sanctuary-moyeldwork focused on sanctuary communities in California
ment, which was one part of a broader Central Americand Arizona, there may be dilerences between the account
peace and solidarity movement, and current sanctuary pragerived from this research and the origins and advocacy
tices in Canada, the United States, and elsewhere, in whigbrk in other key movement sites, such as Chicago.
local communities seek primarily immigration remedies for Bringing our expertise together allows us to focus jon
individuals who are at immediate risk of deportatfon. the agency of Central American collective actors (Frente
Second, we believe that revisiting the USBCentrearabundo Marti de la Liberaci—n Nacional, or FMLN,
American sanctuary movement olers valuable lessofarabundo Martin National Liberation Front, a coalition ¢f
that can give us powerful insight into future understand/ve guerrilla organizations and its supporters) in the co
ings of sanctuary as a concept and practice. .e legacies wxt of a strategic interaction (the Salvadoran Civil War,
the USBbCentral American sanctuary movement are broad, which the US government was a central protagonist),
extending beyond movement participantsO stated goalswithout sacri/cing a deep understanding of the on-the-
securing refuge, condemning human rights abuses, agg@ound dynamics of the sanctuary movement as it unfolded.

les imprZvues
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Legacies and Origins

Moreover we contextualize our analysis of this movemegbnditions in El Salvador, conditions to which US foreign
in a transnational framework that does not force a dichopolicy contributed and that originally gave rise to the sanc
omous de/nition of sanctuary as either a purely foreign otuary movement, are still present in the country today.
completely domestic movement. .is contextualization, Consequently, we document ways that organizations and
in turn, allows us to describe the nuanced relationshipactivists that are in El Salvador and that have roots in or
existing between North and Central American activists ilinks to sanctuary are now /ghting for Salvadoran citizens®
a way that was impossible during and immediately a2er thight not to become migrants in the face of economie dis
conOict due either to fear for Salvadoran immigrant activparities, insecurity, and the dangerous nature of the trek to
istsO safety or to concern about inadvertently underminitige United States.
the movementOs legitimacy. Speci/cally, we are now able to
show how certain relationships within the sanctuary moveHistorical Context of the USBCentral American
ment were celebrated, while others were hidden. In oth&anctuary Movement
words, we argue that part of what made the USBCentidom 1932 until the late 1970s El Salvador was ruled by a
American sanctuary movement so powerful was that #eries of military dictators who came into 03ce through
emerged as part of a broader elort by Central Americagither uncompetitive elections or coups. Starting in the late
revolutionaries to mobilize opposition to US support for the1960s this system of governance began to be challenged by a
Salvadoran government. But also we point out that, to dgrowing collection of social movements. By 1972 this chal
so, Salvadoran immigrants had to be willing to strategicallgnge had evolved to include a coalition of political partjes
stay quiet, become invisible, or abstain from taking on cesf the centre and le2 (National Opposition Union, or UNQ)
tain leadership roles in the movement, while, for the sake with the support of many important civil society actors,
achieving their and the movementOs objectives, embracivigich /elded a strong presidential candidate, JosZ Napole—n
identities that, to some, implied weakness or passivity, sublarte. While it is widely believed that the UNO coalitign
as OrefugeesO or Ovictims.O In this way Salvadoran imoni these elections, its candidates were not allowed to take
grant activists used their strategic invisibility as a form @f3ce. In fact its presidential candidate was arrested and
power, along the lines of what political scientists Keck andrtured, and had to go into exile. .is electoral challenge
Sikkink have called leverage and accountability politicswas repeated in 1977 with similar results, anointing another
Analyzing the movementOs framing of Central Americanggh-ranking military o3cer, Carlos Romero, winner of the
as refugees makes it possible to identify broader politigadesidential race.
and other legacies of sanctuary activities, legacies that may\s a result of government intransigence, these institu
not have been intended or anticipated by movement ergational political challenges were accompanied by an upswing
izers. In particular, we draw attention to the ways that thi@ social movement mobilization among unions and- stu
success of the OrefugeeO framing created legal benefts tleait, peasant, and religious organizations. .e Salvadoran
in the postwar context, allowed the many years that Centrgbvernment responded to this contentious political €hal
Americans had lived in the US to be recognized as grounigsige in much the same way that it met the formal political
for granting legal permanent residency, a recognition thahallenges to its authorityNwith violence; but it went a2er
had implications for Central American economies and nonthe social movement with even greater and ever-increasing
governmental organizations. levels of brutality. .is brutality fed support for the incipient
First, we describe the origins of the sanctuary movéut rapidly growing armed revolutionary organizations that
ment in the United States and provide background inforbegan forming in the early 1970s and would come together
mation on the causes of political upheaval and migratioim 1980 to form the FMLN.At the same time, violence alsp
by Salvadorans to the United States. Second, we documealised many students, union members, and other activists
the transnational nature of the movement, highlighting theéo migrate to the United States in increasing numbers.
role of Central American refugees and immigrants whose .e rise of the USDCentral American sanctuary meve
participation in the movement has not been fully describeghent was directly related to the dramatic increase in the
or theorized. .ird, we explore the unintended positive and numbers of undocumented Salvadorans Oeeing political
negative consequences that the sanctuary movement-eng@pression, social upheaval, and economic distress caused
dered, including the legalization and growth of the Centraly the Salvadoran Civil War. Today, because of this-expo
American community in the United States, as well as theential population growth, Salvadorans are the fourth-lar
astronomical rise of remittances to El Salvador. Finally, vgest Latino-origin group in the United States behind only
discuss how the movement has come full circle. .at is, weMexicans, Puerto Ricans, and Cubans, numbering over
draw attention to the fact that unjust economic getitical  two million and making up between 3 and 5 per cent of the
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total Latino population of the USWhile Salvadorans have made up primarily of already established Salvadoran immi
resided in parts of the United States since at least the endycdnt and US-born Salvadoran activists, who initially came
World War Il, they did not come in large numbers until thetogether to denounce the lack of democratic freedoms in their
late 1970s and especially early 1988s.violence escalated, home country, the Salvadoran militaryOs human rights viola
particularly from government security forces and allied-clartions, and US aid to the Salvadoran government under these
destine death squads, Salvadorans began moving from ttomditions. .e /rst of these organizations was the Comit
countryside to the cities and eventually abroad, especiatlg Salvadore—os Progresistas (Committee of Progressive
to the United States. By 1984, according to Byrne, OwittBalvadorans), which was founded in San Francisco in 1975
El Salvador there were 468,000 displaced people (9-75 jreresponse to the massacre of students from the University
cent of the population), 244,000 in Mexico and elsewhecé El Salvador. .e organization grew quickly and soo

in Central America, and 50,000 more in the United Statekad the capacity to publish a weekly newspaper and even
for a total of more than 1.2 million displaced and refugeexccupy the Salvadoran consulate. Shortly therea2er other
(25 percent of the population}!@Vhile the US census esti Salvadoran immigrant-based organizations sprouted |in
mated that in 1970 there were only 15,717 Salvadoransaihers cities around the US with large Salvadoran commun
the country, by 1980 that /gure had grown to 94,447 and biles. Among the most prominent of these organizations
1990 had skyrocketed to 465,43®ther estimates during were Casa El Salvador (several cities), the ComitZ Farabundo
the mid and late1980s put the number signi/cantly higheMart’ (also known as Casa El SalvadorbFarabundo Mart’),
For instance, a 1985 study by the Urban Institute estimatasd the Movimiento Amplio en Solidaridad con El Pueblo
that there were between 554,000 and 903,000 Salvador@ab/adore—o (MASPS). .ese immigrant-based groups 02én
living in the US at the tim® Likewise Montes and Garcia had ties to social movement organizations in El Salvador,
put the number of Salvadorans residing in the US at somehich in turn were connected to dilerent FMLN factions.
where between 988,551 and 1,04218%0hatever the true .ese linkages usually originated in kinship or friendshi
number, the reality is that the massive inOux of Salvadoraies, although some originated from immigrants® own pre

of established kinship and friendship social networks t8alvadoran and Latin American populations in the US,

provide adequate assistance to the new arfvals. almost immediately progressive North Americans began
Meanwhile it was becoming clear that US foreign policgravitating toward their elorf$ In many instances, th

toward the country would play a crucial role in determin North Americans brought with them prior experiences, such

ing the outcome of El SalvadorOs future governance. Desaiteinvolvement in anti-war activism during the Vietna

its rhetorical commitment to human rights, throughout War, the freedom rides of the civil rights movement, and

most of its tenure in 03ce the Carter administration main church-based refugee resettlement work. .erefore, sanct

tained support for the Salvadoran regime. When the Reagary practices built on both North and Central AmericansO

administration came into o3ce this support increased exporich experiences of social justice work.

nentially. .roughout the 1980s, US military and economic  During a 2000 interview, Don White, a Los Angelesbbased

support for the Salvadoran government would total irorganizer with the Committee in Solidarity with the People

excess of $6 billion. .is support not only included extensiveof El Salvador (CISPES), recalled how North Americans

counter-insurgency training and provision of vast quantitiesvere brought into Central American solidarity work:

of sophisticated armaments but, as was later acknowledged,

also included active combat engagement against the FMLNVery early in the 80s, the dilerent tendencies from El Salvador

by US military personnéf then began to develop their projects. And this is nothing that
people were critical about. It was very natural for the political enti

Transnational Nature of the Central American ties in El Salvador to come here and organize among their gwn

Sanctuary Movement compa-—eros, compa—eras, their comrades they felt comfortable

It was in this context of increased repression, immigration, with. So certain agencies grew up [that were] identi/ed with ope
and US involvement that the USBCentral American sanctu of the /ve armies of the FMLN. We collaborated over ending U|S.
ary movement was born. .e earliest organizational precur ~ military intervention, to end all military aid to El Salvador. All
sors to what would become the Central American solidarity groups agreed on that point of unity. So it was easy to collapor
movement, of which the USBCentral American sanctuary ate with all. .e second [point] was direct political support to th
movement was a key component, were several SalvadorarfrMLN and political and economic material support to the popular
immigrant-based organizatioﬁé_ese organizations were movement. And sending delegations and mobilizing U.S. citizéns
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to oppose intervention, and those who were able to make the naxtirrored the divisions that existed among the social moye
step to declare their solidarity with the struggle in El Salvadoments and FMLN in El Salvador. .ese divisions sometimes
But many CISPES activists, many North Americans, were anled to strife between organizations with dilerent contacts
interventionists, but never took the step toward solidarity. If wén the Salvadoran social and revolutionary movement,| as
once took them to El Salvador and got them in El Salvador to megell as to the creation of parallel solidarity organizations.
the Salvadoreans, to see the struggle, especially during the Wag,again quote Don White, Ocertain agencies grew up [that
when it was a very dramatic experience, 02en they would becomere] identi/ed with one of the /ve armies of the FMLN E
solidarity activists, raise money for the popular movement. In the early days, they o2en did not visit each otherOs gen
cies, because they saw them as | suppose both competitive,
In addition, these immigrant-based organizations® missiopst also to some degree a dilerent line of the Salvadorean
were originally focused on changing US foreign policgtruggle, which they might not have agreed with.O As a
However, it quickly became apparent to immigrant activisteesult of these fratricidal conOicts, organizations such|as
that they needed to do something to respond not only to tt®alvadore-os Progresistas and Amigos de El Salvador,
plight of their compatriots in their home country, but, with despite their early accomplishments, were electively red-
growing urgency, to the plight of an ever-increasing numbaited and evicted from their 03c8sWhile neither of these
ber of Salvadorans who were seeking refuge in the Uniteejanizations would play a direct role in the creation of the
States. At the same time, they also realized that these ng®@bCentral American sanctuary movement, it is important
arrivalsO testimonies would serve as extremely compelliggote that Salvadore—os Progresistas pioneered the strategy
educational tools for North American audiences unfamiliabf immigrants approaching members of religious organiza
with US complicity in what was happening in El Salvadotions to collaborate with them in an elort to mobilize the
As the then-director of the San Francisco ComitZ Farabundeligious community, which other Salvadoran immigrant
Mart’, Jose Artiga, explains, organizations would use to launch the movement. In 1981,
following this strategy, members of the Santana Chirino
Jis is where | feel that the SalvadoransO role is very importanAmaya Refugee Committee and the Southern Califorhia
sometimes making the invitation, sometimes giving their blessingcumenical Council came together in Los Angeles to ¢re
[through their testimonies]. .e invitation was really important ate El Rescate. .e organizationOs stated mission was| Oto
because people a2er a presentation or a2er becoming aware of tggpond with free legal and social services to the mass inOux
situation would have a really bad feeling and youOd say itOs pfuefugees Oeeing the war in El Salvagbr.O
tax dollars that are /nancing these human rights violations and  CARECEN, CRECEN, and El Rescate would each go on
the question they would ask is what can | do? And here is whet@ play a key role in the development of the national-sanc
with lots of creativity we had a menu of things that people coultuary movement. .rough these organizations, Central
do E join CISPES, sanctuary, support refugees. American activists mobilized pastors and congregants| by
educating them about events in Central America, US for
Consequently, Salvadoran activists moved quickly teign policy, and the imminent danger that persecution vjc
establish organizations to meet the immediate surviva@ims would be deported back to their place of persecutipn.
needs of their community, and other groups to advocai® Los Angeles, these groups worked closely with SCITCA,
for their legal needs. Toward this end both Salvadore—g@se Southern California Interfaith Task Force on Central
Progresistas and Casa El Salvador Farabundo Mart’ cemerica, to oler sanctuary to Central American fef
ated new organizations, which began providing housingee€?3 In the San Francisco East Bay, where Susan Cdutin
and social as well as legal services for refugees in the dtde/eldwork in the late 1980s, a member of the ComitZ |de
1970s at Most Holy RedeemerOs Catholic Church in Ssfugiados Centroamericanos (CRECE) sent a representa
FranciscoOs Castro District where their 03ces were locatéide to monthly steering committee meetings of the East
.e [rst organization, started by Salvadore—os ProgresistasBay Sanctuary Covenant (EBSC). CRECE also arranged for
was called Amigos de El Salvador (Friends of El Salv8dortentral Americans to speak publicly about their experiences
Casa Farabundo Mart’ soon followed suit, creating tw@ US audience® Central Americans were also an active
organizations: the Centro de Refugiados Centroamericanfigce in sanctuary communities in Tucson, Washingtan,
(CRECEN) and the Central American Resource Cent®.C., Houston, New York, Milwaukee, and elsewhere. |As
(CARECENY?.is redundancy is illustrative of the in/ght ~ Jose Artiga, the former director of the San Francisco ComitZ
ing that became prevalent among Salvadoran immigrantarabundo Mart’, recounts,
based organizations throughout the 1980s and, indicat
ing the degree to which solidarity work was transnational,
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Our goal was to create more organizations, to create more chaptefscongregations to set the moral example by doingeso |(
(contacts)E not among the Salvadorans, if they were there we@doviding sanctuary under GodOs authority), in the prodess
organize them, but more than anything the larger focus was thesing their moral credibility to openly defy what they-co
North Americans Eso that they would be part of something fsoli sidered unjust legal practices until the injustice was formally
darity or peace organizations]. .en parallel to that was formedrecognized. Nevertheless at the same time that this identity
the sanctuary churches. .at was a dilerent group of peopleallowed Salvadorans to reach out to broad US audiences, it
E who took that and gave it its own life Bs menu of activ-  also constrained their ability to act in those settings ahd,
ities also included a range of political pressure, which includedy reifying the asymmetric power relations between North
participating in a vigil to participating in civil disobediencelE and Central Americans, limited the relationships that coyld
remember that in Philadelphia, we asked the sanctuary churchbe developed. Such constraints were o2en fully overcome
to go to the house of Senator Specter a2er Sunday servibey E only by the most committed sanctuary activists who came
would hold vigils directly in front of his house and even if theyto experience Salvadoran immigrants acting as empowered
were not large, but with 10 people in front of his home they madand strategic activists outside of the OrefugeeO identity.
him uncomfortable. .e limitations imposed by the OrefugeeO identity afe
clear in two practices that were central to the USBCentral
As can be gleaned from the above quotes, one of thenerican sanctuary movement: granting sanctuary and
things that solidarity activists recognized early on was thgublicizing refugee testimonies. Sanctuary activists granted
strategic framing of the Orefugee identity.O .is framing wasanctuary by housing undocumented Central Americang in
a particular way of talking about and presenting Salvadorahe churches, synagogues, or homes of congregation mem
immigrants to North American audiences, especially t@ers. .is arrangement provided Central Americans wit

struct of the OrefugeeO met these needs by simultaneodmigricans to intensive scrutiny, and to well-meaning Hut
drawing on shared Judeo-Christian traditions regardingonetheless culturally laden olers to OHEIWGile they

attention to human rights abuses in Central America andonditions in their home countries, Central Americans also
to Salvadoran and Guatemalan immigrantsO need for s&deetimes chafed at the refugee role. One Salvadoran liv
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publicized. .e visibility, invisibility, and politicization of community, sanctuary workersO stated goals included secur
Central Americans were a major issue within these debategg safe haven for Central American refugees, convincing US
.e OrefugeeO frame therefore largely presented Centralithorities to apply asylum law without regard for the politics
Americans to sanctuary workers and to the broader US pubf the regime from which refugees Oed, drawing attentior) to
lic as Qinnocent victimsO in need of support and as regraman rights abuses in Central America, providing protec
sentatives of the poor and the oppressed, on whose behglfi (via an international presence) to Central Americans
religious communities were compelled to advocate. Whil@ho were at risk of persecution, and preventing further US
refugee testimonies frequently described Central Americanmafitary intervention in Central American nations. To some
actions (such as leading a labour union or becoming-a cdegree, these objectives were achieved, though not solely
echist) in pursuit of social justice in their homelands, thdue to sanctuary activities. In the wake of FMLN /nal elen
OrefugeeO frame also made it di3cult to convey the-orgaive and the assassination of six Jesuit priests in 1989, the US
izational role that Central Americans played in mobilizinggovernment began to pursue a negotiated settlement to|the
religious workers and the solidarity movement more genecivil conOict; the 1990 Immigration Act created Temporaly
ally. .us, sanctuary activists spoke of hearing the CentraProtected Status and named Salvadorans as the /rst-recipi
AmericansO call for solidarity and accompaniment, or ehts; asylum procedures were reformed in the early 1990s;
listening to the Central Americans and following theirand in 1997, Salvadorans and Guatemalans who immigrated
lead. However, the refugee framing necessarily positionddring the Civil War were given the right to apply for legal
such responses as instances of materially better o1 Nogermanent residency. Sanctuary practices thus helped to
Americans acting strategically on behalf of the ostensibdet in motion a complex set of legal developments in the
innocent, authentic, or genuine (as opposed to strategidnited States. At the same time, the movement contributed
Central Americans. As a result, this framing constrainehdirectly to the rise in remittances to El Salvador, the cre
Central American immigrant activistsO ability to publiclation of new civil society organizations in El Salvador and
identify as political protagonists or take credit for devisinghe United States, and the continued circulation of US-activ
joint strategies for social and political change, although @dts, students, scholars, and religious workers in Central
course there was local and regional variation in the degr@enerica. .ese indirect elects of the movement have
to which Central and North Americans achieved or wer&elped to maintain attention on social justice issues and on
presented as equal partners within sanctuary pracifcesthe needs of refugees and migrants.
Such framings were themselves, at times unconsciously,In the United States, a key but not always ackngw
strategic, in that because the US government accused sdedged legacy of the sanctuary movement is the develop
tuary workers of serving political rather than humanitariarment of new law to address the needs of asylum seekers.
and religious goals, the revelation that members of FMLMoughout the 1980s, sanctuary activists sought legisl
groups were involved in or the movement in some capacityon, known as OMoakley-DeconciniO a2er its sponsorg Joe
or behind the Central American organizations with whichMoakley and Dennis Deconcini, which would have granted
sanctuary workers collaborated, would have underminefixtended Voluntary Departure (EVD) status to Salvadorans

sanctuaryQOs legitimacy. and Guatemalans. .is bill faced stil opposition from th
Reagan and Bush administrations, which argued that
Legacies and Unintended Consequences Salvadorans and Guatemalans were economic immigrants

Just as the nature of transnational linkages becomes marko Oed poverty rather than violence. While elorts to pass
clear with the passage of time, so too do the unintendé&tbakley-Deconcini were under way, sanctuary workers
consequences of USBCentral American sanctuary practidasnched their own legal case against the US government. In
Signi/cantly, the rights that Central Americans achieved985, eleven sanctuary activists were indicted on charges of
through sanctuary and solidarity activities created groundspnspiracy and alien-smugglifg.In response, sanctuar

in the postwar period, for claiming US residency, despigommunities and refugee service organizations /led a cjvil
a changed political context. Furthermore, movement pasuit, known a®\merican Baptist Churcheslernburgh or
ticipantsO® organizing experiences created a basis for estBIC, seeking a halt to sanctuary prosecutions, a grant of
lishing a transnational network of immigrant rights NGOs safe haven to Salvadorans and Guatemalans, and reforms
Although the USBCentral American sanctuary movethat would prevent US foreign policy considerations from
ment was not the only cause of these developments, it iaBuencing the outcome of asylum cases. .e /rst two qf

an important precursor whose long-term impact is felt irthese claims were dismissed on the grounds that US-inmi
both the United States and El Salvador. .ough this impacfgration law had changed since the earlier sanctuary pros
varied from individual to individual and community to ecutions and that immigration laws were not self-executing.
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Litigation on the third claim went forward, and t#8C that would enableABC class members to become legal
case ceased to Heectly about sanctuarper se.en, in permanent residents. By allying with Nicaraguans and with
1990, following the devastating events of the 1989 /néhe support of the Clinton administration and the Central

the /rst recipients’! During the same year, the US governcial rule cancellation®) and exempted these cases from the
ment agreed to settle tABCcase out of court, and in 1991,4,000 cap. .e regulations that implemented NACARA
the settlement agreement gave some 300,000 Salvadomss granted applicants a rebuttable presumption of-hard
and Guatemalans the right to apply or reapply for politship, virtually guaranteeing a grant in most cases, and tpok
ical asylum under rules designed to ensure fair considerthe unprecedented step of codifying the factors that went
tion of their claims. It would seem that sanctuary activista@o the assessment of hardship. .rough NACARA, somg
goal of at least gaining a fair hearing for Salvadoran a88,340 Salvadorans and Guatemalans were able to become
Guatemalan asylum seekers had been achieved, while atléigal permanent resident3. .ese legal developments
same time, TPS put a halt to deportations. Sanctuary ahdne/ted not only Central Americans, but also natio
Central American activists had cause to celebrate. als from other countries (including Burundi, Honduras,
Despite these victories, in the 1990s, events conspired\izaragua, Somalia, Sudan, Liberia, Sierra Leone, Bosnia,
thwart the promise that TPS and tABC settlement held and Herzegovina) who have received TPS due to emergen
out. First, the US Immigration and Naturalization Serviceies in their home countries, as well as establishing a preced
(INS) put ABC asylum applications on the back burner inent for other groups, such as Haitians, who bene/ted from
order to focus on quickly deciding new asylum petitiongpassage of the Haitian Refugee Immigration Fairness |Act
Peace accords were signed in El Salvador in 1992 andHiRIFA) in 1998. Sanctuary and Central American advo
Guatemala in 1996, but interviews ABC class membersOcatesO original focus on asylum, El Salvador, and Guatemala
asylum claims were not scheduled until 1997. By then, it welsanged the US legal landscape in ways that could not have
more di3cult for applicants to demonstrate a well-foundedoeen anticipated.
fear of persecution, given that the wars in their homelands While not solely attributable to sanctuary activities,
were o3cially over. Second, in 1996, the US CongrebBxreased remittances to El Salvador are an indirect elect

hardship. IIRIRA replaced Suspension of Deportation witlsalvadorans living abroad sent almost $3.7 billion in remit
Cancellation of Removal, for which applicants had to proviances to family members living in El Salvatfoe quan -
good moral character, ten years of continuous presendgy and importance of remittances to the country has rot
and that deportation would pose extreme and exceptionahly risen in absolute terms; even more tellingly they have
hardship for the applicantOs US citizen or legal permaneisen as a share of the countryOs total gross domestic prod
resident spouse, parent, or child. .e heightened hardshipuct (GDP). Between 1990 and 2004, remittances more than
standard, increased number of years of continuous- predoubled as a share of the countryOs overall economy, going
ence, and introduction of the requirement of a qualifyingrom about 6 per cent to over 15 per cent of El SalvadorOs
relative meant that fewekBC class members were likely GDP3° At the same time, migrant remittances have had a
to qualify. Furthermore, IIRIRA capped cancellation casdsige impact on the economy of El Salvador, permitting the
at 4,000 annually, making this an unlikely solution for theconomy to stay aOoat through economic readjustment pro
approximately 300,008BC class members with pending grams of the postwar perid§..is development in turn
asylum claims. has made the legal status of Salvadorans in the US a matter
In this changed legal scenario, Central American organinf concern in El Salvador. Indeed, extending TPS, which was
ations and immigrant rights activists sought reugislation re-awarded to Salvadorans following the 2001 earthqugkes
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and which at the time of writing was scheduled to expire ithe 1980s, the El Salvador o3ces of ACNUR (UNHCR,
September 2010, has been a high priority of the Salvadotdmited Nations High Commission for Refugees), Ol
government’ In fact, during the 2004 presidential elec (IOM, International Organization for Migration), Catholi
tion in El Salvador, some US politicians suggested that t@darities, and Catholic Relief Services provided support
United States could cut ol remittance Oows by rescindirfgr refugees who were attempting to Oee persecution, while
TPS, were the FMLN candidate to be eleé%ed. groups such as CRIPDES (ComitZ Cristianopesplazados
Networks of civil society organizations in both Elde El Salvador, Christian Committee for the Displaced| of
Salvador and the United States are another legacy of theSalvador) and Tutela Legal denounced and publicized
USBCentral American sanctuary movement. During a 20@Liman rights violations. During this period, sanctuary
interview, an attorney who represented one of the /rst sucongregations in the United States sometimes also became
cessful Salvadoran asylum seekers at the beginning of sieter parishes of congregations in El Salvador, through|the
1980s described how his work provided a model for oth&HARE Foundation, which also organized delegations of
groups dedicated to immigrantsO rights: visitors to war-torn communities. During the postwar pe
iod, as border enforcement in Mexico and the United Stdtes
| organized networks of lawyers in big law /rms to provide assisbecame more stringent and as deportations from the United
ance in political asylum cases, or pro bono cases. .atOs sort of tBéates mounted, Maria Victoria de gviles, the thenBhuman
Lawyers CommitteeOs mode of operation. .ey organize big lanights ombudsperson in El Salvador, founded the Mesa
/rms and their lawyers to do free work on big civil rights mattersPermanente sobre Migrantes y Poblaci—n Desarraigada
Or small civil rights matters. ItOs a way of organizing net&orks (Permanent Board on Migrants and Uprooted Populations),
And |, in addition to organizing legal work and volunteer-rep which in turn developed into the Foro del Migrante (Migrant
resentation also organized teams of policy people from dilerefiorum), and most recently, into the Mesa Permanente de la
organizations to look at big policy questions E. Now, that work inProcuradur’a para la Defensa de los Derechos Humanos para
the Lawyers Committee, in my own mind at least, accomplishedlas Personas Migrantes (Permanent Board of the Ombudsry
couple of things. In addition to the work we actually did, it becaméor the Defense of Human Rights for Migrant Peofigs).
the model for lawyers committees and the rights o3ces aroundomposition of these coalitions has varied, but generally has
the country. So, Robert RubinOs operation in San Francisincluded government, academic, religious, and community
Public CounselOs immigration work in LA, the Immigrant Rightgroups concerned about human rights and immigration. [n
Projects of the LawyersO Committees in Boston and Chicagoadddition, some solidarity organizations that were formed
were kind of modeled on what | started here in Washington Ein the United States have founded their own counterparts
[And,] this political work | was doing at the Lawyers’ Committeejn El Salvador. An example is CARECEN Internacional,
as opposed to the legal work, was the foundation for the Nationkdcated in San Salvador, which grew out of the network of
Immigration Forum. CARECEN organizations in the United States. .e opposite
has also occurred, with the San Salvador 03ce of the gang
In addition to these networks of immigrant rights organ violence prevention group Homies Unidos giving rise tg a
izations, many of the Central American groups that mobilLos Angeles o3ce of the same grdtip.
ized sanctuary workers have become established istitu .ese networks of civil society organizations in the Unite
tions, providing much needed social services and advocastates and El Salvador have fostered the continued eirgula
work in their communities. For example, in Los Angeledjon of activists, scholars, students, and religious workers
CARECEN purchased its own building during the 1990$n El Salvador. Conferences, such as the Salvadore—os|en el
and, in September 2008, celebrated its twenty-/2h -annMundo (Salvadorans in the World) or Semana del Migramte
versary. Most recently, in Los Angeles, networks of-attofimmigrant week) events, or meetings or workshops ergan
neys and civil society organizations have been mobilizedized around a particular theme, regularly bring together
response to workplace raids conducted by Immigration angtholars, students, and NGO members who work on of in
Customs Enforcement. According to a reckos Angeles El Salvador. NGOs in El Salvador collaborate with US stu
Timesarticle, O.e elort has parallels to the sanctuarydents and researchers to collect data and issue reports| and
movement of the 1980s, when churches brought Centradith other US and Salvadoran NGOs to exchange informa
American refugees to the US to protect them from politicalon and develop strategies. .e Committee In Solidarit
violence.& with the People of El Salvador (CISPES), CIS (Centrg de
Likewise, in El Salvador, groups that focused on refugedgercambio and Solidaridad, Center for Exchange and
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the United States are also key components of this continued.e current reality of the Salvadoran state, characterized by edo
circulation, as they direct resources and knowledge from the nomic inequalities, lack of work, low salaries, constant increasgs in
United States to El Salvador ande versé? .is continued the cost of living, and the lack of educational opportunities, leads
circulation has given rise to a transnational civil society cir thousands of Salvadoran men and women to chose to migrate|to a
cuit, not unlike the transnational linkages that mobilized country that will allow them to /nd and satisfy those living cend
solidarity and sanctuary work in the United States during tions that EI Salvador neither alorded them nor permitted them
the 1980s. By directing resources, knowledge, labour, andto achieve#

particular products (including reports, testimonies, and

expertise) to organizations and individuals, this circuit ign other words, the focus on the right not to migrate |is
critical to the continued mobilization of social justice workntended to motivate individuals, communities, NGOs, and
in El Salvador and in the United States. Moreover, -poliSalvadoran authorities to address the unjust underlying
ical parties on both the le2 and right have taken notice ébcial, economic, and political conditions that give rise|to
these thick social networks and the resources to which thegigration and thus prevent it, rather than focusing orly
have access, and have sought to work with these organiga the human rights of migrants in transit or on migrant o)
tions, while setting up their own support networks in thdegal rights in the United States. Such a move builds en gar
United States. For instance, during the buildup to the 200@r movement debates over the validity of the distinction
Salvadoran presidential campaign, the FMLN and ARENRetween economic migrants and political refugees, debates
candidates have both visited several major US cities whéhat were muted by asylum law that focused on political per
Salvadorans are most concentrated, vying for the commugecution rather than economic need. .e current refocusing,

ityOs political and /nancial suppdtt. like solidarity and sanctuary work of the 1980s, is desighed
to promote peace and justice within El Salvador.
Conclusion: Coming Full Circle By revisiting the USDCentral American sanctuary moye

tion of the Mesa PermanenteOs 2007 minimum platform t&¢l anyone, or that Central Americans themselves concealed
migrantsO rights states: their roles from North Americans. Rather, we draw atten
tion to the ways that historical, political, and social contekts
Salvadoran migration, like that of so many other Latin Americashape what can be said and known, and the fact that with
countries, is the ultimate choice of thousands of compatriots facdtindsight, relationships and actions that were once- con
with a context of serious violations of their human rights, especealed, perhaps even from their authors, become apparent.
cially their economic, social, and cultural rights E. Hindsight also makes it possible to assess the uninterjded
consequences of social movements. Social movement theory
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draws attention to the strategic goals that movements puaddress social injustice in Central American nations, US
sue, and to the factors, such as political opportunitiesjtervention in Central America, and the elects of politigal
resources, and successful framing, that permit movemeviblence on individuals and communities. Although sanc
members to achieve these goals. Moreover, recent worktbgry, as currently carried out in Canada, Europe, and the
David Meyer has found that taking credit for achievingJnited States, may bear formal similarity to USBCentral
desirable outcomes is an important part of politics, espémerican sanctuary practices of the 1980s, it might be wise
cially for social movements. He argues that claiming credid pay attention to the speci/city of the particular immi
is analogous to establishing a reputation and shows thgttation Oows that give rise to sanctuary in particular social
some contextual factors allow some movement actors to ed historical contexts, whether these be local, national, or
better positioned to promote a narrative of their own inOuregional. Why are some individuals granted sanctuary while
ence than other® As weOve shown in this study, Salvadorathers are not? What particular laws or policies are sang¢tu
activists were precluded from fully claiming credit for theiary practices designed to address? And are sanctuary prac
roles in the sanctuary movement by the very refugee idetices geared primarily toward a local or national context|or
tity that the movement used to electively frame the issudo they also seek to intervene in transnational relationships
Unfortunately, some of the scholarly work on the Centrahnd conditions? Addressing these questions will enrjch
American sanctuary movement has also been analyticafigholarship on sanctuary in its many manifestations.
constrained by this refugee frame and thus inadvertently
reinforced Central American immigrant activistsO inability
to claim credit for their roles in the moveméfit. NOTES

We have also sought to identify the unintended consel. Pierrette Hondagneu-SotelGodOs Heart Has No Bordefs:
quences of pursuing strategic goals. Sanctuary workers and How Religious Activists Are Working for Immigrant Rights
Central American activists set out to oppose human rights (Berkeley: University of California Press, 2008); Randy
abuses in El Salvador and Guatemala, curtail US interven K- Lippert, Sanctuary, Sovereignty, Sacri‘ce: Canadfan
tion in Central America, obtain asylum for persecution ~Sanctuary Incidents, Power, and [(@ncouver: University

victims who had Oed to the United States, promote the legit of British Columbia Press, 2005); Miriam Ticktin, OBetwgen
. T Justice and Compassion: OLes Sans PapiersO and the Political
imacy of the popular struggle (by countering Reagan and

. . . A ~ <% Economy of Health, Human Rights and Humanitarianism
Bush administration claims that the insurgency was-insti i France@Ph.D. dissertation in cultural and social anthrd
gatgd by the Soviet Union or t_hat it was a puppet of-inter  pology, Stanford University, 2002).
national communism) and provide protection to Salvadorany. Lippert, Sanctuary, Sovereignty, Sacri'atso Randy K.
and Guatemalan communities that were at risk of military  Lippert, ORethinking Sanctuary: .e Canadian Context,
violence. Movement actors did not, at the time, envision 1983D2003@ternational Migration Reviewd9, no. 2
that Central Americans would be /ling suspension or-can  (2005): 381D406.
cellation claims (as provided by NACARA), that Congress3. Lippert, Sanctuary, —Sovereignty, —Sacri‘césippert,
would create Temporary Protected Status, that their work ~ORethinking SanctuaryO .
would contribute to remittance Oows, that they would play4- Hector Perla, ORevolutionary I?eterrelpce. - Sandinista
a key role in creating a transnational network of civil-soci ~ ReSPonse to ReaganGs Coercive Policy against Nicaragua,

P e Lessons toward a .eory of Asymmetric ConQictO (dod
ety organizations, or that such organizations would foster ) S i ; i

. . . . toral dissertation in political science, UCLA, 2005); Hector

the continued circulation of activists and others between

. Perla, OSi Nicaragua Venci—, El Salvador Vencer: Central
the United States and El Salvador. Such outcomes were by- o merican Agency in the Creation of the U.S.-Central

products of the movement, perhaps means to an end, rather american Peace & Solidarity Movementzdin American

than explicit goals and, of course, are not wholly attributable Research Revie#8, no. 2 (2008): 136D158; Hector Pefla,
to the movement itself. Nonetheless, theory that treats social OHeirs of Sandino: .e Nicaraguan Revolution and the

movements primarily as instrumental action, even while U.S.-Nicaragua Solidarity Movement@tin American
acknowledging the symbolic components (such as ©fram Perspective86, no. 6 (2009); Hector Perla, OExplaining
ingO) of such action, has a di3cult time explaining move When the Public Supports the Use of Military Forte
mentsO unintended consequences. Abroad: Reference Point Framing and Prospective Decigion
Finally, and perhaps most importantly for this special MakingQnternational f)rgamzanon(rrorthcomerg). .

issue, we hope to stress the particularity of sanctuary activ” Sus_a_n Bibler Coutinle Culture of Protest: Religious
. . - ; . Activism and the |& Sanctuary Movemen{Boulder:
ities. In some ways, in California and Arizona at least, the Westview Press, 1993)

USDbCentral American sanctuary movement of the 1980 ' '

. - ) 8. Susan Bibler Coutin,Legalizing Moves: Salvadoran
was not about immigration at all, but rather sought to Immigrants® Struggle forSUResidency(Ann Arbor:
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Deportation vs. Sanctuary: The Rationalities,
Technologies, and Subjects of Finnish
Sanctuary Practices

MII"™# P$$""%&'&

Abstract Les paroisses sont assistZs par de nombreuses-organisa
Evangelical Lutheran parishes and their representatitiess civiques (@x, organisations fZminines, rZseau Libre
have provided sanctuaries for asylum seekers for feitgulation {/apaa liikkkuvuus Amnistie internationale,
years in FinlandYet this activity became widely publiclgonseil Finlandais pour les rZfugiZs) en fournissant IQasile
recognized only aler the Finnish Ecumenical Coundilles partagent un meme adversaire : la politique-rigou
released the OChurch as Sanctuary® document.in 2005 de IOftat sur |Qdsite parties impliquZes dans des

"e parishes are assisted by many civic organizatiogs (ecas de sanctuaire en Finlande peuvent «tre divisZs en| deux
womenOs organizations, Free Movement Network, Amr@stypes selon la terminologie de |Ganalyse foucaldienne du
International, and Finnish Refugee Council) in providingpuvoir pastoral : le pastorat Ztatique et le pastorat givi
sanctuary"ey share the same opponent: the stateOs stejue/chrZtienLe premier cherche ~ assurer la vitalitZ |de
asylum policy"e various parties involved in Finnish son C troupeau E, la population $nlandaise, " travers un
sanctuary incidents can be divided into two groups us@rantr™le strict sur les demandeurs d@asoorant aux
the terminology of the Foucaldian analytics of pastor#mandeurs dOasile des solutions de rechange pouf rester
power: a state pastorate and the civic/church pasttrate au pays et une autre comprZhension de la composition de
former tries to secure the vitality of its O#ock,0 the Fineisg troupeau E, le second met en cause le droit soliverain
population, through strict control over asylum seekeds I0ftat de dZ$nir ses membres ac@miZset article,
"e latter pastorate challenges the stateOs sovereignt'f)analyse comment ces parties construisent leurs-subjecti
de$ne its accepted members by o%ering alternative wig§s et la subjectivitZ du demandeur dOasile dans les cas
for asylum seekers to stay in the country and an alternatigesanctuaireMalgrZ une opposition apparente entre |les
understanding of who this O#tockO should intiuthés  deux pastorats, il y a des similaritZs dans la maniere| par
article | analyze how these parties construct their subjacuelle tous deux cherchent ~ puri$er 10%.me humaine des
tivities and the asylum-seekerOs subjectivity in the- sartitmandeurs dOasile et ~ rendre ceux-ci connaissables et
ary incidentsDespite seeming opposition between the tgauvernables
pastorates, there are similarities in the ways by which they

seek to clarify the inner soul-life of the asylum seekers arfél question of the day is: can the church o)er sanctuary for the
make them knowable and governable asylum seeker?

stumz Pay attention to the spiritual condition of the applicant and take
{e of her/his daily endurance. [E] Start to clarify the situa

Les paroisses ZvangZliques luthZriennes de Finlan
P 9419 a de en of the applicant. Ask to see all the personal papers related

leurs partenaires fournissent le sanctuaire aux deman )

d d | to the application for asylum and to the situation of the appli
eurs dQasile depuis quarante Rosrtant, cette aeti cant. [E] Discuss with the experts, especially lawyers famillar

vitZ nOa ZtZ largement reconnue publiqguement quOapres,ia ine refugee justice.

publication en 2007 du documétitkko turvapaikkana

(LOZglise refuge) par le conseil lcumZnique de Finlande
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Introduction legal status have been external to the population, and thus
Finland is well known for its strict immigration and asy to the o,cial pastorate. However, as said, the civic organ
lum policies. Two thousand people came to Finland as agyations, several Lutheran parishes, and individual chufch
lum seekers in 2006, but only 386 had their applicatior@stivists have sometimes helped immigrants for Christian
approved. Every year, most asylum seekers are turned aveé@ humanitarian reasons by o)ering them accomm
Some are sent back to their countries of origin. Very recengiation, nutrition, and legal arrangements a*er the stateOs
there have been several publicized cases in which migranigportation decisions. (e main issue at hand regarding
with the crucial aid of civic organizations and some parishédsanctuary politicsO is the question of who is to receive o,
of the Evangelical Lutheran Church, have managed to steigl sanctuary in the form of a permanent residence permit
in Finland and reverse deportation decisions in the enénd who is to receive uno,cial sanctuary from the church
Although with the forty years of history, truly, these kind®r civic organizations? (is Finnish case provides a n
of cases, which | call Oinstances of sanctuaryO followpegspective on the Foucaldian concept of pastoral power as
Randy Lippert and Hilary Cunninghant,became public it shows how, in the case of particular kinds of non-citizen
in Finland a*er the Finnish Ecumenical CouRaditleased categories, the main responsibility of the pastorate is either
its terms of reference called OChurch as SanctuaryO ingiben to or appropriated by forces other than the state. (s
summer of 2007. In addition, the Free Movement Networke-ts the basic rationality of neo-liberalism concerning
(Vapaa liikkuvuus -verkosto), the immigration workers ofthe lessening of direct governance of individuals by public
the Evangelical Lutheran Church, the Finnish Ecumenic#orces, but at the same time problematically challenges|the
Council, and womenOs organizations have managed to r&@eereignty of the state.
public debate about asylum seekersO rights. (ere are four major parties involved in Finnish sanetu

As noted above and in several previous studies, sancaiy politics: (1) the immigrant, (2) the Finnish state, (3) the
ary for asylum seekers is provided by individual citizerfsinnish Ecumenical Council and some Evangelical Lutheran
and their associations, but mainly by churches and thearishes, and (4) civic organizationsg(local women®:
parishes in Finland. (is role of the church is not new. Sinceorganizations, the Free Movement Network, Amnesty
the late Middle Ages and the beginning of modern timeliternational, and the Finnish Refugee Council). In this arti
all Christian churches have visibly claimed to function age, | observe how these parties construct their own subjec
a sanctuary for the persecuted and oppressed in Europ®ities in power networks, and how they identify and either
Victor HugoOs novéé Hunchback of Notre Damdrom  govern the migrating subject or enable her/his self-gevern
1831 is one of the most well-known historical tales aboance. | connect the analysis of these subject formations to
this topic. However, there is little historical evidence abotibe analysis of the rationalities and technologies of pastoral
the cases in which the churches and parishes have actugfiver by di)erent actors. | identify the reasons behind-sanc
provided sanctuary for those threatened by the authoritieyjary practices of the parishes and organizations, and how,
violence of other citizens, hunger, or disease. What is pder example, they intervene in the bodies, minds, and lives
haps more important than the actual implementation obf subjects threatened by deportation. | seek answers to
sanctuary is the central notion of care. the question of how di)erent technologies and rationalities

(e key concept of this article is Opastoral powet® intertwine and resonate with each other.
brief, this refers to the ideas and practices of power that take(e empirical examples | use are from the study of Naze
place when some authorities, whether spiritual, seculaghaiOs 2007 sanctuary case but also other recent sanctu
psychological, or social, seek to administer a group througty cases. | use media data that include newspaper articles
the thorough knowledge of the souls and minds of its-indfrom Helsingin Sanomadbout the Aghai case; an episode
vidual members. (e term stems from pre-Christian and of the television prograrte Human Factor; and data that
early Christian practices of soul-guiding in nomadic socithe Finnish Ecumenical Council, parishes of the Lutheran
eties, where the pastorate was metaphorized as the Oskdwirch, and civic organizations such as the Free Movement
herdO and the group as the O+ock.O During 195002000\ eteork have produced about the sanctuary cases. | also
Finnish state, municipalities, and recognized civic organizénterviewed a key representative of the Evangelical Lutheran
tions were responsible for the Osocial-liberal pastorate of fleurch and an employer of Turun Naiskeskus-Y hdistys who
soulsO of the citizens and governance of the populationvielunteers in St. MichaelOs Parish, in which Naze Aghaj was
Finland. (e +ock in the welfare state has consisted of thosgranted sanctuary.
with Finnish nationality, and very recently those with other
kinds of permission to reside in Finnish territory on a+ela
tively permanent basis. (ose without nationality or other
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Pastoral Power and the Government of the (is can be done through meditation (in the ancient Gree
Population sense of the worth keeping a diary, ethical self-thinking,
praying, drawing/painting, practicing physical exercise,
Pastoral power is, | think, entirely de-ned by its bene-cence; itghd so on. One must also provide knowledge and tell the
only raison dOstre is doing good, and in order to do good. [Egruth about her-/himself to others, the shepherds. (is ca
Pastoral power is a power of care. happen through a variety of technologies: everyday con
versation, formal or informal interviews, confession, shar
Modern governmentality has a background in pre-Ghrising oneOs feelings in self-help groups, and talking to-a men
tian and Christian forms of spiritual shepherding of théor, teacher, psychologist, psychiatrist, or doctor. However,
people based on knowing and continuous guidance. It h#e pastorate does not require personal commitment gnd
developed from the seventeenth century onwards. Focauftevelopment from only the herded. (e shepherd has to
states that the modern state arose when Christian pastogl through processes of stocktaking and human develop
governmentality became a calculated and re+ected practigeent as welt? In the following sections we shall see how the
(e emergence of this new kind of governmentality inter shepherds need to clarify their own essence for themselves
twined with the ideas and practices of government of thend to others (media, other potential pastorates, the +ocks,
population. (e government of the modern state, in which experts, researchers, and so on) before they can take agtions
the pastoral term of the O+ockO is referred to as the Opéphelp others. I
lation,0 and the Omember of the +ockO as the Oindividua(@pastorate directs itself especially to those Oat risk ON
is biopolitical in its nature. (e ideas of pastoral powernamely the unemployed, young people, children, lonely
brought to the practices and ideas of biopolitical goverrelderly people, mental patients, people su)ering frgm
ment of the population, the perspective of and focus ofepression, victims of violence, and immigrantsNand espe
the individual as a central core element of the populatiogially to those with no con-rmed path to integration to the
Here the health and happiness of the population is seenggciety. As Randy Lippéftshows, illegal immigration is 3
come from the health and happiness of the individual an@uitful domain in which to analyze pastoral power today.
this arrangement does not work if the inner soul-life of théh immigration policy and sanctuary practicesNde-ned ds
individuals is not known and their aspiration for truth not Ochurches and communities harboring in a physical shelter
properly conducted. (e alliance of pastorate and biopowerindividual migrants or migrant families faced with imman
is crystallized in governmentalityNthe form of governanceent arrest and deportation by immigration authorities and
in which the OsocialO is simultaneously the resource and &tively seeking to display the existence of their protection
get of governancg. e)ortsG3various forms and rationalities of power are in
(is modern pastorate can be evinced being applied dif use at the same time, depending on the life situation and
ferently in di)erent societal contexts. (e principles of the physical and mental condition of the immigrant. Although
pastorate become apparent when the di)erences in ratiothe coercive forms of powerfthat is, those understopd
alizing and formulating the relationship between individ as disciplinary and sovereignNare usually used by state
ual and community are observed. Who is taking care of tt@ithorities and non-coercive forms by church and civic
individual and how must the individual direct care at her-Organizations, the lines of demarcation of forms of power
himself? In liberalism, the emphasis is on the individuafireé not crystal clear in sanctuary cases. Instead, the apaly
civil society, and the economy when it comes to the-shepis of sanctuary cases shows how di)erent forms of power
herding of souls, whereas in social liberalist welfare-ide@nd various degrees of coercion intertwine in the modern
ogy, the state and its educational institutionsNforms opastorate
what Foucaul relates to disciplinary powerNare of great
signi-cance. le Case of Naze Aghai
In the diagram of pastoral power, the truth is -rst of all &inland is a country with a low immigration rate. At the end
central mediator between the shepherd and a member of #2007, the total number of people with foreign nationalfty
+ock. Secondly, Othe truth enlightens the subject; the trifhFinland was 132,632. Immigration into the country was
gives beatitude to the subject; the truth gives the subjéproximately 22,000 people in 2008e immigration
tranquility of the soul¥®What the pastorate means for theof refugees, in particular, has been small when compared
individual who belongs to the +ock, then, is that one mué@ other Western European and Nordic countries. In 2006,
make her-/himself as transparent and knowable as possidfé)land accepted only 1,093 refugees.
seek the truth on this basis, and make this truth part of her/ Quite recently Finland has faced an increase in the-nym
his ethos and the guideline of taking care of her-/himselper of so-called illegal immigrants. Although most of the
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asylum seekers whose applications for asylum are declimeddia attention and an increasing number of cases have
leave the countryNsome voluntarily and some non-velunended with positive results. One of the best-known public
tarily in a police cortegeNthere is a growing number wheases occurred in 2007, right a*er the publication of the
stay in Finland regardless of such rejections. Estimatesiw$tructions. (e asylum seeker was Naze Aghai, a forty-
the number of these undocumented inhabitants vary frorthree-year-old Kurdish woman from Iran.
several hundreds to one thousand. Most of these people hiddn the beginning of this decade, Naze worked as a coyrier
from the authorities and keep their place of residence secfet the le*ist Komalah party in Iran. In 2004, the gover
through the help of relatives, friends, and other networksnent of Iran commenced a massive raid against le*ist and
However, some of those whose residence applications wiredish organizations and some of NazeOs party members
rejected stay in the country with authorities® awareness. (isere imprisoned. Police came to NazeOs home to ask her
development of Finnish sanctuary cases can be understandther where Naze was. If they had caught her, they would
through Paul WellerOs division of sanctuary into Ocenceabbably have tortured her to obtain from her the names of
mentO and Oexposured fotfnSaddctuary as concealmentthe other party cell members. Her comrades advised her to
was typical of the pre-2007 practices as their purpose wieee the country immediately and seek asylum in Europe.
to hide the asylum seeker from mass media. (e threat waA*er a one-and-a-half month journey, Naze arrived in $t.
that media attention would lead to more aggressive deportBetersburg, Russia, in the car of a human tra,cker. A*er
tion actions by authorities. Sanctuary as exposure be-ts thaiting two more weeks, she was transported to Finland in
recent sanctuary practices as the parish and church emplaytruck container. In February 2005, she applied for asylum
ees and civic actors think that publicity will obtain the goah Finland.
of a residence permit for the asylum seeker. Naze spent the -rst eight months of her stay in Finlapd
According to the interviewed immigration worker of thein two di)erent reception centres and started a Finnish lan
Lutheran Church and the womenOs organization workeage course before she heard the negative asylum degision
altogether approximately -*y people have received sanctdrom the Directorate of Immigration (currently the Finnis
ary since the -rst asylum seekers a*er World War Il cambnmigration Service) in October 2005. At this time her
to Finland in the beginning of the 1970s through the helpealth signi-cantly deteriorated. In fact, the psychologjst
of local parishes, individual church employees, and in sona¢ the Crisis Centre stated that Naze required long-term
cases civic organizations. (e number of applicants fortreatment in a safe environment. (e same was pointed out
such sanctuary has been clearly larger, but the Evangelispithe psychiatrist who recommended that, because of|her
Lutheran Church and its parishes select the suitable asylunental state, Naze needed care in a Finnish hospital. Naze
seekers among the applicants. Selection is based mainlyaow her lawyer used these statements to make pleas against
Otrust factorsO: parishes and church employees help thibsestateOs rejection of her asylum application. (e -dei
whose background stories are believable. However, selectsion was again negative and the high administration cqurt
is also based on Ovulnerability criteria,O which relate-to pdenied permission for the plea. Following this, Naze went
licity. (e secretary of immigration a)airs of the Evangelical underground, only appearing in public a*er the Finnish
Lutheran Church revealed in an interview that almost afEcumenical Council published its instructions OChurch|as
those selected have been women, as their mistreatmentSanctuary.O Subsequently, Naze applied for sanctuary from
immigration authorities is seen as the most egregious. (esthe St. Michael®s Parish in Turku. (e parish organized

cases involved mainly individuals without common work stopped by the police. (e police said that there was awar
ing structures and networks, o,cial status, and public attenrant for Naze and she had to come to the police station to
tion. A*er the instructionsNwhich already gained mediaclarify the issue. Following this, Naze was again transpofted
publicity as a new kind of challenge to the stateOs sovereigmey reception centre, this time in Helsinki. According to the
to decide who can inhabit its territoryNthe number of sanc chief police o,cer, there was a valid reason for Naze to|be
tuary applications have increased. Many have gained wideported, and she had been taken into custody as a scurity
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measure of security, because she had, on one occasion, failedbe divided into two groups according to how they con
to attend a deportation interview. (e employees of theduct the subjectivity of asylum seeker and their basic rea
centre told her that she should remain there until she wasning for providing shelter to humans. (e behavior an
deported or there was a new decision from the Directoratiscourses of the state authorities represent the biopolitics
of Immigration. of the nation, the security and well-being of the Finnish
A*er that, NazeOs case went public, mainly because gbpulation being their main frame of reference, and they
was the -rst person who was granted sanctuary by these sovereign (deportation) and disciplinary (imprisoning
church a*er publication of the instructions. (ere was a and education) technologies in governing immigrant-sub
continuous debate on the issue in the media, between legekts. Citing Foucault®serminology, one may say that th
ers of St. MichaelOs Parish, Free Movement Network actigministration of immigration a)airs is aapparatusof
ists, psychologists, the police, and o,cials of the Directorateecurity and that deportation igechnologyf security. For
of Immigration. (e authorities claimed there was no direct the state pastorate the asylum seeker is a form of insecprity
risk to NazeOs health in taking her back to Iran. (e activistsr disorder for the +ock,e., the population.
and the parish employees cited humanitarian reasons, stat (e church and organizations use technologies of carg:
ing that deportation would mean torture and, possibly, deatmental, social and legal aid, and housing, to address |and
for Naze. Alongside the media, they accused the authoritieeet the basic needs of asylum seekers. (e pastorate of
and the Directorate of being incapable of making decisiortBe church and civic organizations is founded on the idea
in asylum cases because they could not recognize whetbepromoting human well-being, the church doing SO |n
or not a person had a need for help through their methodsne with the biblical principle of love for oneOs nelghb ur,
(ey also accused the authorities of being inhumane. (e womenOs organizations wanting to secure womenOs rights to
Free Movement Network organized several demonstrationtseir lives and bodies, and the civic approach of the Rree
to support Naze in front of the reception centre and th&ovement Network being in line with le*ist critique of th
Directorate of Immigration and an internet petition signedunequal global distribution of wealth. For the churchbciyic
by thousands of people in a few days. pastorate the asylum seeker is a member of the +ock as|long
Despite public debate, accusations against the authorities, she or he stays truthful to supporters and follow the rules
and organized activities, the Directorate of Immigratiorand procedures of the sanctuary process.
gave a new negative decision at the beginning of Septembe(is division is largely congruous with the sanctuar
2007. According to this decision, NazeOs application for asglitics of Britain, the United States, and Canada as Hilary
lum was unwarranted and she could not come to Finland @unningham, Susan Coutin, Paul Weller, and Randy
any other Schengen country in the next two years. Naze{pert have showR? (e churches and other such nom
supporters and lawyers pleaded immediately to the adminimally apolitical actors involved in the politics of migration
trative court of Helsinki, whichNa*er just three daysNpre through sanctuary have the state and its juridical-politi¢al
vented the execution of the deportation and started te praliscourses and practices as their main opponent. i tef
cess NazeOs appeal. (e court invalidated the Directoratef@nce to these studies it might be argued that the basic
deportation decision and in May 2008, Naze was grantedrangement between the pastorates and the rationalities
temporary residence permission. She is currently living iguiding their activities are relatively similar everywhere. |So
Turku. seems to be the subjecti-cation and treatment of the asylum
What kind of pastoral governance does NazeOs case seeker by both pastorates.
resent? What were the rationalities and technologies of Despite the above-mentioned distinct di)erences between
governance of the parties in this case of sanctuary politidk® pastorates, there is a signi-cant similarity between them
How did they de-ne NazeOs subjectivity as an immigrantamd a factor common to the whole framework: both- pas
the process? Who were the experts and what positions weseates build on and work with reference to the neo-liberal
adopted in this case? (ese are the questions to which | novationality of governance and problematics of the subject
turn. and truth. | discuss this aspect in the next sections.

Two Pastorates of Finnish Sanctuary Politics Sanctuary and Advanced Liberalism

As already seen, parishes, individual church employees, aketording to FoucauR? traditional liberal governanceN
civic organizations act hand in hand in Finnish sanctuargmerging a*er the more regulated and disciplinary regime
cases, trying to secure their position as defenders of humanri governance of the seventeenth and mid-eighteenth gen
ity, with the state and its immigration policy and authoritieguriesNis based on the idea that the state must not intervene
being their common opposition. Generally these partieis the economy and life of the citizen too much, and that the
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state is not the ultimate source of biopolitical values such asA*er NazeOs case the Advisory Board of the Finnish
the well-being and happiness of the population. Instead bhmigration Service with external members was created.
control, the stateOs role is to allow and manage the functidow the authorities have to negotiate custodial practices
of Othe system of natural liber#y,®hich is seen to be for with the experts of the other public organizations dealing
mulated in the spheres of the economy and civil soglety. with immigration, several NGOs, and immigrant interest
When writing about the governance of the post-Reagroups. (is creates tensions in the processes of govern
ganist and post-(atcherist OadvancedO liberal democracggnce because the participants have di)erent rationalities,
Nikolas Ros# says that the formula of a new rule is takingntentions, and expectations. (e goals imposed by admi
shape, leaning on the ideas of nineteenth-century liberdstrations o*en shi*, as in the case of Naze when she was
ism and twentieth-century welfarism. It unites the govern-nally given a residence permit instead of being deported.
ance of the individual through regulation of oneOs choiddswever, in NazeOs case, the feedback of the church and
and aspirationsNoneOs freedom, if you willNand througliommunities was not taken directly into account by the
moral relations among persons. What is characteristic aluthorities. Instead it became e)ective in the actions of the
this Oadvanced liberalO governance is the stateOs coristamigration authorities through the intervention of th
tendency to improve and develop the ways of governirBupreme Administrative CourtNone of the juridical bodigs
through problematizations and critique coming from eco evaluating and judging the work of authorities in Finland
nomics, civil society, and scienti-c experts, and extending (e mass media has an extremely signi-cant positio
the role of the communities in governari€e. in this ret+exive governance of immigration a)airs since
(e idea of a constant improvement of governance is dt is the forum in which activists from parishes and civic
key principle of the Finnish migration polié§and the ten  organizations can criticize the ideas and practices of [the
dency of constant evaluation, auditing, and improvemeradministration. (e improvement of media relations wa:
of governance is very much present in Finnish sanctuapne of the key aspects of the work of parishes, spokesmen of
politics. It is something that connects these two pastoratésangelical Lutheran Church, and the civic organizations in
to each other. In accordance with the basic rationality dazeOs case, and they managed to win the media to thejr side
advanced liberal governance, the immigration authorities the very early phase of the publicity of the case. During
are committed to collect feedback from their interest groupthe process, practically all the editors of the main Finnjsh
and somehow implement it in their actions. According tcmewspapers and current a)airs programs on the main TV
the Evangelical Lutheran ChurchOs secretary of immigraticimannels criticized the migration administration.
a)airs, the immigration authorities and police have actively (e governmental rationality of advanced liberalism i
co-operated with the church workers in clarifying the backalso present in Finnish sanctuary politics in that both the
grounds of the asylum seekers and discussing their destjpgstorates aim at the well-being of the people and at mijni
recently. (e representatives of the Evangelical Lutherammizing their dependency on the state and direct public
Church, Migration Service, and Directorate of Immigrationadministration. Although the state interferes in the life pf
made an uno,cial agreement about their co-operation inasylum seeker by using relatively harsh techniques such as
their joint seminar in September 2007. Since then there hiasprisonment and deportation, its teleology is to ensure and
been a representative of the Church in almost all nationaécure the freedom of the recognized citizens of its territory,
and local administrative seminars and occasions,vacel their communities and ways of life, including economic per
versa formance. In the high-level administrative rhetoric, this |is
(e increase of co-operation relates to the new monitor sometimes connected to the prevention of crime and ter
ing roles granted to the Evangelical Lutheran Church amdrism: O(ere are also people suspected of terrorism living
its parishes by the immigration authorities. First of all, then Finland, and their potential intentions cannot be taken
authorities have asked the local parish workers to-moslightly.@8 (e hypothesis of the administration, here, state
itor and give feedback on their own activities and monitothat if the authorities manage to keep the external risks and
the development of health of individual asylum seekerthreats at a minimum, it does not have to interfere in the
Secondly, the Evangelical Lutheran ChurchNbecause lifes of the free citizen more than necessary.
their international social networks born of their mission  Reducing direct state power is also part of the nature
ary workNhas been asked to monitor, evaluate, and repoof church work and civic organizations in this context.
the destiny of the deported asylum seekers in their-couteir existence, basic purpose, and work tend toNmost!
tries of origin and sometimes to report about the cendiunconsciouslyNincrease the power of civility over stgte
tions of these countries, before a deportation decision fierces. By resisting the state authorities, members of |the
made?’ parishes and civic organizations perform their civility and
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free citizenship. (is touches upon the relationship betweerpastorate, too. (is was especially so in the case of the paid
the immigrant and the authorities/state, too. By hiding thend voluntary parishioners who were responsible for ergan
asylum seeker from the state authorities and by demonstraing sanctuary for Naze. (e claim was made that to he|p
ing on behalf of this person, they construct, maintain, andnd care for her, these shepherds must know everything as
increase the distance between the state and the immigrattithfully as possible about Naze. (e other strong justi-c
In other words, they tend to secure peopleOs freedom agatiinst for Oknowing allO is the credibility of the parishes help
repressive state power. ing the deported: if they help people who seek asylum with
false reasons, their recognition as a sanctuary provider will
le Art of Being Free Equals the Art of Telling the  su)er in the eyes of the authorities and the Ogreat pdblic.O
Truth One of the -rst things that an asylum seeker applying for
sanctuary has to face is the discussion with the helpers from
(e person being guided has something to say. He has somethinghe parish. (e purpose of this conversation is to give the
to say and he has to say a truth. Only what is this truth that thghole picture of the life-story of the asylum seeker to the
person led to the truth has to say, what is this truth that the pers&hepherd and give her or him the possibility of evaluating
directed, the person lead by another to the truth, has to say? vMdether this story is true. If the story is not plausible or the
the truth about himself [E], indispensable for salvati¢h. parish sees the case as possibly harmful for itself, they can
reject the sanctuary appeal of an asylum seeker. What helped
(e second issue that both pastorates share is the problemati¢aze in her case was that she had already participated in the
of the free subject and truth. (e state and public authoritiesactivities of the womenOs organization which co-operates
aim at fashioning free subject-citizens out of asylum seekevdth the St. MichaelOs Parish, and thus had made herself vis
(is is done through di)erent administrative procedures, ible and knowable:
such as interviews, background checking, and residence
permission application and its acceptance or rejection. In | had known Naze Aghai for some time because she had parici
the case of people not considered as eligible for being freepated normally the activities of the womenOs center. | knew| her
within Finnish society, the technique of deportation is used distress and believed her. And | also knew about the situation of
to protect the position and rights of the Oquali-ed free cit the women in Iran, and especially the situation of the politicajly
izens.O (e truth-knowledge on the subject has a signi-cant active womer?
role in this process and the asylum seeker is made into an
object and subject of knowing in various ways. Sometimes, (is pastoral knowing is liberal in its nature. (rough
this even takes slightly ridiculous forms: for example, th&e knowing, the shepherds can empower asylum- seek
police and o,cials of the Institute for Migration asked Nazeers to become free subjects who can take responsibility for
questions such as, OWhat is the di)erence between social@md control over themselves. (is means that if the asylu
and communism?0 and OWho was Friedrich Engels?® seeker is dependent on someone and someone else©s [know
(e asylum seeker must make her/-himself as transparentedge, she/he can not be free in a true sense.
an object of knowing as possible for the authorities through
telling her/his life-story in the asylum investigation and giv | am happy when | am successful in my work. And then the
ing the authorities access to all documents that can proveempowering of the women Bvhen they start to take their own
her/his story. (is is the -rst OtestO in the process of becom lives into their own hands. In the case of asylum seeking in par
ing a visible and ethical subject who lets the authorities iden ticular, it is certainly extremely stressful because you are gon
tify her/him in the necessary ways and is truthful in her/his stantly at someone elseOs mercy. If you constantly ask for help| from
self-identi-cations. For Naze the main problem was that she others, you cannot control your own situatigh.
could not prove herself to the immigration authorities:
In the case of the state pastorate, the liberal ethos of the
(e applicant [Naze Aghai] was neither intimidated, arrested, autonomous and free subject touches upon recognized mem
imprisoned, abused nor tortured in her country of origin becaus®ers of the population, not the deported asylum seekers. In
of the political activities. (e applicantOs story about the persectthe contexts of the pastorate of the church and commun
tion targeted at her in the country of origin has been vague -supédfies, this ethos is the ultimate goal of the knowledge-action
-cial and discreté? directed at the migrant in sanctuary. In both cases, this has
an impact on the asylum-seeking subjectOs understanding,
However, this subjecti-cation and objecti-cation of experience, and action upon her-/himself. For example, in
knowing is the most important technique of the oppositéhe same episode of the TV progréarhimillinen tekijS,in
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which the executive director of Turun Naiskeskus-Yhdistysf more unpredictable and unrehearsed things such as feel
Raija Ala-Lipasti, talks about how and why she was involvéthgs and emotions and their expressions (crying and kwugh
in giving Naze sanctuary, a former refugee from Irarter, for instance).

Mahabad, tells her story about the long process of bring Especially the lawyers emphasize the art of telling the
ing her husband to Finland. She described her situation atdith even more than others because they think the-ques
marriage, not only to the immigration authorities, but alsdion of truth is in the very core of their work and in the gues

to the lawyer of the Finnish Refugee Council (an NGO-helpion whether the asylum-seekerOs story is plausible or|not.
ing refugees and asylum seekers), the activists of the p@y are the ones considered able to distinguish a genuine
ishes, and other experts from the civic organizations. In theeed for help and asylum from a false one through listening
TV show she describes how she thought about her situatitmthe story of the asylum seeker again and again. As men
and story over and over again, day and night, trying to makiened above, and as can be seen from the following, the art

the listeners, and to her husband. of those elements in regards to truth telling. Sari Sirva, a
(us, whether the result is deportation, sanctuary, orlawyer for the Finnish Refugee Council, describes her work
legal asylum, the asylum seeker must learn how to be a fréth the asylum seekersO plausibility when answering the
and truthful subject. One must know her-/himself, and thereditors® question about how she can distinguish the genuine
take care for her-/himself on the basis of this knowléfigerefugee from the Ophonies and even criminalsO and why she
this is a process of becoming the object of particular knownally believed Mahabad in the case of bringing her hiis
ledge and learning to think about oneself and acting updsand to Finland:
oneself in communication with others on a particular basis.
Although the fundamental motive of this kind of subjec  Well, this question of plausibility is kind of a lifetime question,
tion by the church and communities is di)erent from the which every lawyer has to deal with. But if a person is honest,
governance of the immigration authorities, the technologies truthful and tells her/his story in detail, even though she/he dges
are the same: getting the refugee to expose everything aboutot have documents with her/himRwhich is very commonRNan
her-/himself through interviews, discussions, and docu if one gives a reliable description, which is in line with the things
ment checks or the threat of checking. What separates thesé&nown from her/his country of origin, then we start to be aware
pastorates is that church and civic organizations require that [of whether the story is true or not]. [E] A*er we managed to g
a person come voluntarily to them and tell her/his story; in through all the documents and the o,cial side of the interviey,
a kind of manifestation of a true liberal subjecti-cation, | listened to Mahabad and there was funny little coincidenge.
whereas the state interferes in the situation of the person inMahabad was about to phone her husband, and was with her pwn
question and checks her/his backgrounds and identi-es her/ thoughts. (en, she suddenly said that Oit is a pity that my eye
him whether this is wanted or not. brows are not that decent because my husband is not here to gluck
(e art of speaking has always been an extremely import  them.O | smiled quietly and thought that if this is not a close mari
ant part of the Christian pastorate. (is primarily developed tal relationship then nothing is. (ese kinds of beautiful storie
on the level of the pastor. In early Christianity, the masterOs:ame through from Mahabad®s spééch.
speech referred to and was based on the Revelation and the
Scripture. A good pastor taught the biblical truth and the Why is this question of truthful identi-cation so esse
pastor-and-pupil relationship was concealed by diviffity. tial for pastoral power taking place in sanctuary politigs?
In Finnish sanctuary politics, teaching the substantial trutkis problematic can be approached through application of
is not as important for the pastors as teaching how to tell thiee ideas presented by Foucault in his essay O(e Dangefous
truth and always be truthful in every situation, no mattetndividual.37 For individualizing governance, it is nece
what. Both parish employees and immigration authoritiessary that the subject give enough Osupplementary materialO
as well as lawyers, remind the asylum seeker about thisfatl the others to conduct her/him by Oconfession, self-
the time. (e question is not about indoctrination, but about examination, explanation on oneself, revelation of what one
giving the shepherds a chance to learn the truth about tie@8 Without it, the administrators cannot conduct, mon
new member of the +ock. (e art of telling the truth is aitor, and discipline the individual in the required way and,
complex set of words, narrations, discourses, intonationthus, one may become a Odangerous individual.O If one does
moments of silence, use of evidence such as photograpias play the game along these rules, s/he is pushed to do
and personal documents, and so on. It consists not only 6. In the Finnish sanctuary cases, the threat of deportation
moments of learned and rehearsed telling practices, but afsashes the asylum seeker to Oplay the game by the o|cial
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rules.O (e police, immigration authorities, NGO lawyers,policy, too. Tightening and inter-European uni-cation of the
and members of the parishes all use this as rhetorical meaegulation of asylum seekers, in addition to the increased
to encourage or enforce the asylum seeker to reveal evatgmands for the re+exive forms of government, made way
thing about her-/himself. If one does not let oneself be-ideifor the non-public actors to also get involved in the immi
ti-ed and known thoroughly, she/he will most probably begration politics more than befofé (e position of the state
deported. According to the logic of this Opastoral help,Gaifthorities, their knowledge and ways of formulating know
one does not identify her-/himself, it is most probably alstedge, has been questioned and recognition of the citizen-
dangerous to that person because deportation would riskiven and grassroots expertise has become a central ques
her/his life. For the asylum seeker, there is no real choiten in sanctuary politics. O(e question of the day,0 th

ance such as deportation. (ere is also the risk of a contrargxpertise are recognized in the -eld of asylum seeking?
result: sometimes this complete self-identi-cation still leads According to Foucault the pastoral power, or pastor
to imprisonment in reception centres and -nally deperta ship, is exercised well when the conduct of the soul
tion, as was the case with Naze and her interaction with tkelf-knowledge of the others with the goal of saving the
authorities; her application for asylum was rejected evehis or the next life is linked to the conduct of the pastarOs
though the authorities and her helpers knew everythingwn inner life. Not just anyone can be a shepherd or pastor;
about her. instead it is the one who has proved her/his ability to care
Asylum seekers have many ways of practicing their shedoe others and keep watch over them. How can this be dgne?
of this identi-cation process. Common for the guidance oFirst of all, through the spiritual growth that can be achieved
these manifold identi-cations is that the individuals have téhrough meditation and other such techniques of deepen|ng
think of themselves along the lines of Owhat is my past lilsafi-knowledge and self-care following this knowledge. (is
and Owho am | now?0 A*er this phase of Oknow yo&?seligthe only way that one can become the pastor of others|and
one has to share this self-knowledge with the shepherdake responsibility for and care for their overall well-being.
O*en, either the asylum seeker personally or her/his-shefndeed, as the booklet entitled O(e Church as SanctdaryO
herds introduce this self-knowledge to the public througlguides the employee of the parish: OTake care of your|own
media, too. In the modern context of pastoral power, thendurance.O A*er having proven this, the pastor does |not
shepherd has an important role in Ogiving voiceO to the atiyect her/his care only towards him-/herself, but towafd
lum seeker, introducing her/him possibilities to state her/histhers, too. O(e bad shepherd only thinks about a gopd
opinions and versions of the migration story in public angbasture for his own pro-t, for fattening the +ock that he wijll
in interviews conducted by the immigration authoritfs. be able to sell and scatter, whereas the good shepherd thinks
(is public revelation o*en happens because of the personabnly of his +ock and of nothing el€6.0
need for OhealingO of the individual in question and Omakingecondly, the position of the pastor can be achieyved
oneself whole again.O Mahabad, who fought for many yetreough good and charitable acts. A person can become a
to get her husband (an asylum seeker) to Finland, publishpdstor in a particular context a*er demonstrating her/hjis
a book of her experiences a*er several years. Her answealbility to keep watch on and do good for others in unrelated
the interviewerOs question of what the making of this book related contexts. (us, the pastor is someone who has
meant for her was: proven to be a good-willed person, someone who untiringly
collects knowledge on his +ock, does good and cares for
It has meant very much. First of all, it has been very therapeutibhem, and keeps watch over them so that they do not |fall
that | have been able to go through my whole life. | have been abido temptations or be attacked by external and evil forces.
to get familiar with my life in a completely di)erentway. [E] Ithas A way to implement this is through Osacri-ceO of hi
been a really giving and positive experietice. herself for the +ock or shepherd€d(e church and

Roset2 amongst others, emergence of the events in the higsit people living in sanctuary. (ese visits serve the fun
tory of the government intertwine with the problematiza tion of acquainting oneself with the asylum seeker,
tions brought about by the formation of new forms and-podecting information about her/him, exploring the risks of

itions of expertise. (is is the case with Finnish immigration deportation, and guiding and improving the immigrantOs
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Q@itizen-subject skills.O In referring to the Canadian case®es not just have to be an expert in immigration a)airs and
Lippert states that: legislation today, but an expert in customer service, too.
(ose who gain the pastorship informally are the emplo

In sanctuary, shepherds literally kept watch. (is involved eon ees of the parishes, community volunteers, and voluntary

stant surveillance of their own and yet who were still consideregictivists of civic organizations and movements. (ey e

to be members of the +ock; that is members of the congregativasent something that can be called an Oopen expéftise,O

or parish or the broader community. In almost every instanc@nd which is common for the governance of advanced |ib

of sanctuary studied, one or more shepherds accompanied teeal societie8! (ey are Othe experts of everyday lifeO who

migrant(s) during waking hours within the church, and seme form the basis of the moral authority of communities and

times twenty-four-hour rotating watch was establisféd. dissemination of the morality. (ese experts guide people [at

risk in the Oso* ways.O

In Finland, the position of the pastor is achieved either Lippert®2describes the work of the Canadian church apd
by formal expertise and a position in a legitimate orgarcommunity shepherds, and the ways in which they tend
ization or through an informal process in which the-perto be present in every moment in the life of the members
son is recognized within the peer group(s)/+ock as havirgf their +ock; the same can be said for their Finnish ¢gol
proved her-/himself to be responsible, well-meaning, anéagues. It might even be said that kind of self-sacri-ce i$ an
vigilant. (e former category consists of the immigration important part of the continuous initiation ritual in which
and border authorities, police, vicars, and the experts of thee becomes a shepherd and strengthens her/his subjectiv
Finnish Refugee Council. Immigration authoritiesNmainlyity as such. (e executive director of Turun Naiskeskus-
the sta) of Finnish Immigration Service and its receptiorY hdistys, Raija Ala-Lipasti, describes in her interview|in
centresNget their pastorship through applicable educatioriphimillinen tekijShow she was, or at least aimed at being,
work experience, and their work assignment. (ey mustpresent at every juncture that Naze had to face in her sanc
be experts in knowing the immigration legislation and irtuary process. She was seemingly sorry that she could npt go
being able to distinguish cases in which there is a true negedhe asylum interview due to the fact that it is supposed to
for help from the false asylum applications. (is knowledgebe attended exclusively by the authority, the asylum seeker,
is achieved through careful reading of personal travel-docand her/his lawyer. Nonetheless, she was present when Naze
ments and listening to life-stories. went to apply for sanctuary from the parish leader, when

As shepherds, the immigration authoritiesO task is $be moved to her sanctuary apartment, and when the pglice
keep watch over the +ock of the Finnish population, includstopped Naze a*er her second asylum interview.
ing those without nationality but with o,cial permission to
inhabit the territory. For them, the asylum seekers appear aswe walked at the altar and the vicar was standing there. And then

plained in the media how hard this actually. (is has been needs it.O [E] Naze really got an apartment from the parish. (en
the case especially a*er the tough critique of the Directorate there were so many people willing to help that there were almost
of Immigration during and a*er NazeOs case in 2007. Intoo many supplies and the like. So much that it almost did not -t
2008, the newly named Finnish Immigration Service was into the apartment. (en, we kept a list of things that were stil
instigated and the organization started to develop itself missing. Very soon we managed to collect all the furniture, lamps,
towards becoming a Omore helpful, open and active societasheets, a bed and so on. Money for food came from the parish | [E]
actor.®® One part of the renewal was the aforementioned | was not able to attend [the asylum interview]. (e lawyer was
creation of the Advisory Board of the Finnish Immigration there with Naze, and when she came out she was really happy. She
Service and the attempt to let the interest groups in+uencesaid that for the -rst time she felt that she was really listened to
the processes and practices of the organization through it.and understood. But when we le* there to go to the see the lawyer
(e Immigration Service has also promised to improve its  and then to Turku, the police arrested us. (ere was a warrant for
feedback procedures and create standards with which toher and we went to the police station [foreign police of Malmi,
measure customer satisfaction and, furthermore, placed Helsinki] to clarify that the matter. And | took Erst of all the

itself under external auditing. One part of the development police o,cer was very aggressive when he asked us to enter his
process is to improve the customer service attitudes of theroom. When | came, he asked Owhat are you here for?0 | said that,
employees. (us, the shepherd of the immigration authority ~ well, | am her mentor. And then | took Naze by the hand whgn
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she started to breakdown there. [E] And then the police o,cer administration aims at securing the normality and the bal

saidNI have never experienced such treatmentNOtake your handsice of the population in the territory of Finland. (e second

0), step back! 8 pastorate consists of the church and parish workers, activist
movement, and communities in favour of providing san

already seen it happen. [E] My life is such that | know that I livelating and responsible subjects, the lives of whom the state

for what 10m doing in the moment. | have all pieces together in mipes not need to actively interfere inNthis rationality is also

life 54 mirrored in the present governmentOs immigration policy

program>8

In the same way as the shepherd of the sheep +ock was ae action of the aforementioned social movements and
example for the ancient pastorate, the good pastor in sanhe church are the embodiment of the OadvancedO liberalrule,
tuary cases becomes especially attentive when the health@ording to which interference on behalf of the state in a)airs
a member of the +ock is at rigk(us, one can notice that  of civil society and citizens must be kept to a minin®im.
the biopolitical rationality also functions under this pastor this sense, the church, social movements, communities, [and
ate formed by church and civic actors, and not only undeGOs are one technology for governing the asylum seekers.
the state or public administration as they control the move(is is not necessarily the kind of means the immigratio
ments of the population. NazeOs case is again one examyiorities or legislation would suggest, however.
of how the health, happiness, and wealth of the individual, What also unites these two pastorates is their request for
population, and communities are not only taken care of bthe true identi-cationO of the asylum seeker. (is recurs
the public administration, but more and more by the indiin the statements of the immigration authorities, state and
viduals, communities, and their organizations themselveSlGO lawyers, and parish activists again and again. (ey
(is is especially the case with people that the state and iisrge the immigrant to identify her-/himself for their ow
forces reject from its sphere of care, such as deported asylgood and for the good of the asylum application process.

seekers5 (is is done through encouraging the migrant to think
about her/his story, and through interviews, more informal
Conclusion discussions, and checking documents and other evidence

seeker and trying to act upon her/him for a particular endmmigrants concentrate on thinking about themselves and
From these, | have formulated two pastorates: one targetir life history, and then trying to OtranslateO this think

seekers, the pastorate takes care of this +ock, trying to keephe media, through this meditation they are then mare
suspicious elements out of its sphere. Here, the immigratigmepared to reveal their inner life to all the pastors.
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LOasile religieux, entre lecture libZrale
et rZpublicaine quels dZfis
pour les sociZtZs dZmocratiques?

CI"#$%&" PI()%!) '( L#*%6) VI%$I&+#+"(

RZsumZ papiers ou de candidats " IQasile politique dZboutZs, IQZglise
LOarticle rZinscrit les analyses sur |0asile religieux adeyqnt le dernier recours avant |Oexpulsion. Outre le report
dOune rZlexion sur la dZmocratiasile religieux comméle la dZcision des autoritZs, les rZfugiZs esperent ure rZou
forme particuliere de dZsobZissance civile ouvre " (fffglure de leur dossier en gagnant, grkce " lQattention des

interrogation sur la IZgitimitZ de celle-ci dans un contetgdias. 1a sympathie du public. Cette pratique des Zglises

dZmocratiqueNous considZrons dOabord les contradic faygurvde _IOasne re_I|g|eu_x nOa pas ”.‘a”q“Z dOo,usquer les
. s . i, altoritZs Ztatiques, qui y voient une remise en cause de leur
tions que soulsve la dZsobZissance civile par rapport aux

, . - N i voir et, surtout, une di-cultZ supplZmentaire dans |a
conceptions libZrales et rZpublicaines de 10obligation gfé%Li{ion et la mise en fuvre des politiques publiques migfa

tique dans les dZmocrafidus nous penchons ensuitgireg | a rzaction hostile de la ministre canadienne Jiidy
sur lOasile religieux, pour en"n examiner la fason degfro face " I0asile religiudentrZe des policiers, en 2004,
chacune des prZcZdentes conceptions de la dZmocratiggi®O fglise unie Saint-Pierre pour procZder "~ I0arrestation
IZgitimer ou, au contraire, restreindre cette forme de d£g0Mohamed Cher., en situation illZgale au Canada par

bZissance civile suite du refus de sa demande de statut de rZfagi£ncore
les discussions aux ftats-Unis sur une possible crimingli
Abstract sation de toute personne aidant les immigrants illZgaux,

#is article resituates analyses on religious asylum intmoignent sans Zquivoque de ce point dé.\@es rZac |
relection on democracReligious asylum as a special forifions Ztatiques rappellent que 10asile religieux pose implici

of civil disobedience opens an inquiry into the Iegitima{(e;?ent la question de 1QobZissance civile et donc celle de son
con

of the latter in a democratic contékfe "rst examine the ”?"Te ga dZSObZ'.Ssavnce civéle . b
. . s . . . Originellement attribuZe aux comportements de IOAM{ri
contradictions raised by civil disobedience in relation t

. . ) . . c8in /oreau 6, qui refusa de payer ses imp™ts pour protester
the liberal and republican conceptions of political ebllg@ontre les lois esclavagistes et la guerre au Mexique, 4a (Zso

tion in a democracyWe then focus on religious asylumyzissance civile demeure associZe " la .gure emblZmatique
and "nally examine how each of the previous conceptigasGandhi et ~ sa Iutte paci.que pour 10indZpendance de
of democracy can justify or, conversely, restrict this formhde. Dans IOhistoire des ftats-Unis, elle rappelle encore les
civil disobedience campagnes massives de dZsobZissance contre la guefre du
Vietnam ou le mouvement pour les droits civiques. La-dZso
e durcissement des politiques migratoires europZebZissance civile est une infraction consciente et intention
Lnes et nord-amZricaines depuis le milieu des annZeslle, au nom de principes supZrieurs. Publique, elle sOipscrit
1980 jusquOau dZbut des annZes 1990 a entra’nZdane un mouvement collectifCette dZ.nition succincte
recrudescence de |Qasile religieux, tradition qui remonte mZrite de ne pas prZciser les conditions ni les limites de
rait ~ IOAntiquitA on songe, par exemple, au Mouvementa dZsobZissance civile. Ces dernieres prZsupposent er e,et
des sans-papiers de Saint-Bernard, en France, au Sanctuary lecture de la dZmocratie et de ses engagements. Or,
Movement, aux ftats-Unis, ou encore ~ IQasile dans 10Zg@est tout IOenjeu de notre rZ0exion que de se pencher|sur les
de la NativitZ, ~ BethlZem, en 28@our beaucoup de sans-dilemmes que posent au projet dZmocratique contemporain

33

I" #E%&'()¥$,-($-*,".&/(-" 05("$)18&/%, 34456, *" 7/8%**)" ' (9%B11:-1$(,"<&I="3</)*" (1*) 1*"#%*$, (8#&??&)-" @,,%(9/,(&)AB&)H&??*%1($
C6D),*%)$, (&)B(1*)-*2" SE/*"*" $/,&9%(-*%/,((-$,(&) 28 % FUE&>/1, (&S >(- %(9/,(&F*"<7/8%*1%&/,"-IFF&AG*-",()-")&)" 1&22*% L ($*-2""
F&INBE*"<$/ */Y&/"*-" B */%-"&Y(H()SNE&(*),"?*),(&))I-" *,"E"$'F/9'(1$, (&) &Y(H()$38)-"K*;/H*" L%*8/*1$)$>(*))*"-/%"™-" %J;/H(I-&(,L(,I*



Volume 26 Refuge Number 1

la dZsobZissance civile et IOune de ses formes particuliphes hermZtiquédva changer la donne et rendra le statut de
IQasile religieux. Plut™t que de postuler une dZ.nition dedfugiZs plus dZpendant des normes Ztatiques. Le Canada a
dZsobZissance civile, nous entendons souligner le lien efbregtemps ZtZ considZrZ comme une terre dQasile (du moins
conception de la dZsobZissance civile et vision de la dZmmorss la .n des politiques racistes des annZes 1930) en raison
cratie. Fixer par avance les limites de la dZsobZissance cilglses politiques migratoires qui favorisaient IQinstallation
serait Ztou,er le dZbat. Ouvrir celui-ci nZcessite, ~ |OinstardierefugiZs sZlectionnZs selon les criteres de [Oimmigration.
Perrouty8, de signaler que le termalZsobZissance civle Durant la guerre du Vietnam, nombre de soldats amZricdins
est le fruit dOune traduction malencontreueiviqueE eut ont aussi trouvZ @fugeE au Canada, sans pour autant
ZtZ mieux choi%iLe vocable €vil E ne doit pas faire oublier acquZrir le statut de rZfugiZ. E partir des annZes 19860, |Oaug
que si la dZsobZissance en question Zmane de la sociZtZ chdlgation du nombre de rZfugiZs a obligZ le Canada [ se
elle comporte, dans son opposition " la loi, une dimensiodoter dOune politique et dQinstances plus spZci.ques, (crZa
politique dZclarZe. La dZsobZissance civile est bien une fotiore du bureau des rZfugiZs et de IOimmigration et de di,Z
CmoderneEN et le terme nQest pas ici sans ambigiisife  rentes procZdures). Reprenant la Convention de Geneve} est
rZsistance " |OautoritZ et au pouvoir. alors dZ.ni comme €fugiZEtoute personne qui

RZ0Zchir sur la dZsobZissance civile justi.e donc de reve
nir sur les fondements de IQobligation politique. E cet Zgard] E ] craignant avec raison dOstre persZcutZe du fait de sa face,
le dZbat autour de |Qasile religieux conduit "~ reformuler de sa religion, de sa nationalitZ, de son appartenance ~ un ceftain
des questions rZcurrentBs pour ne pas dire fort ancien groupe social ou de ses opinions politiques, se trouve hors du pays
nesN de la philosophie et de la science politique cencer dont elle a la nationalitZ et qui ne peut ou, du fait de cette crainte,
nant les limites de IQautoritZ et du pouvoir politique, et lene veut se rZclamer de la protection de ce;paysjui, si elle nOa
respect du droit. En reprenant une longue tradition de la pas de nationalitZ et se trouve hors du pays dans lequel elle avait
rZ0exion politique, I®analyse qui suit entend saisir les asska rZsidence habituelle ~ la suite de tels ZvZnements, ne peut ou, en
ses thZoriques du dZbat et ainsi mieux dZ.nir les interro raison de ladite crainte, ne veut y retourner.
gations que suscite |Qasile religieux au sein de la dZmocratie
moderne. Celle-ci induit en e,et une inOexion des enjeux Depuis IOadoption de la Loi sur IQimmigration et 4a pro
du dZbat puisque, dans les rZgimes dZmocratiques, le petgiition des rZfugifke 2002, les demandeurs dQasile peuyent
nOest soumis qud” sa proprdl Iwi qui, de plus, dans les aussi «tre acceptZs sOil est trouvZ quOils risquent, dans leur
dZmocraties modernes, est .dele aux principes des droits gays, dOstre torturZs ou tuZs, ou de subir des peines qu des
la personne. Comment dss lors concevoir la IZgitimitZ de feaitements cruels et inusitZs. Cependant, contrairemgnt
dZsobZissance civile? au projet initial, la Loi mise en vigueur exclut la possibilitZ

Un autre ZIZment, propre " la nature meme de |Qasile reiDappel. Des le dZpart, des voix se font entendre pour dZnon
gieux, vient in0Zchir cette rZ0exion. LOasile religieux reposele manque de recours possibles et la nature politiqug des

Certains font meme remonter cette tradition de sanctuairsQinscrit dans un contexte de restriction du droit d®dsile

aux directives quaurait donnZes Dieu ~ Moeses, dOZtedlizgard, sOil faut souligner que les demandeurs du statut de
six citZs refuges pour les juifs ou pour quiconque aurait tugfugiZ ne sont pas des immigrants comme les ditoéest

sans intention de donner la mékt Dans le cas de IOftadu moins ce que consacre |Qexistence de procZdures gt dOun
moderne, cOest ce dernier qui o,re |Qasile fagitid E et  statut spZci.queN les politiques relatives au droit dOasile

les Zpoques et les contextes gZographiques, et de memeptial gZnZral par rapport aux migrants etlOgutr&. Et
sociologie des requZrants varie grandement au rythme desce est de constater que ce contexte penche plut™t vers la
conOits politiques. AXIXe siecle, le candidat type ~ IQasileriminalisation des migranté Les ftats craignent que le
politique au Canada Ztait le leader dOun mouvement nasitatut de rZfugiZs politiques ne soit dZvoyZ et quQil ne gro.te
naliste dZfait. AXX® siecle, la construction de frontisres ~ une immigration (ZconomiqueE issue des pays pauvres.
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LOasile religieux, entre lecture libZrale et rZpublicaine

En outre, la complexi.cation de certaines situations politidoit stre obZie, sans remise en question possible. La mader
ques rend plus ardu de trancher entre situation politique @itZ, apres Descartes, va introduire un dZplacement de la
situation Zconomique, car certains pays font face ~ des pi@gitimitZ politique de Dieu vers la Raison et 1Qindividu en
blZmatiques humanitaires di-ciles ou encore sont dirigZgant quQstre rationnél Ce dZplacement ne conduit peu
par des rZgimes autoritaires sans pour autant stre soumisaht pas ~ un assouplissement de IQobligation dOobZissance.
une dictature. Comme le note Perrouty” la suite de Ferp, dZsobZir "~ la
Bien quOayant pour meme fondement la protection dés revient ~ sOopposer ~ la raison, " la rationalitZ du morde.
persZcutZs, les situations dOasile religieux peuvent varier $adader le devoir dOobZissance dans la faipt™t que
les pays et leurs cadres normatifs. Si, au Canada, les ex@ans la religion nOZquivaut donc pas "~ saper |QautoritZ du
ples rZcents dQasile religieux concernaient des requZrantraity loin sOen faut. Les thZories du contrat, bien quo|rant
statut de rZfugiZs politiques qui sOZtaient vus dZboutZdesndi,Zrences substantielles, illustrent ce glissement velrs la
Europe, et cOest notamment le cas de I0Zglise Saint-Bera@olh comme instance |Zgitimatrice.
il sOagit essentiellement de sans-papiers. Cette di,Zrence a-Rour Hobbe%? le pouvoir auquel il faut obZir est absolu.
elle une incidence quant " la IZgitimitZ de 1Qasile religieuxGest le besoin de protection qui explique la nZcessit4 dOun
sein des systemes dZmocratiques contemporains? tel pouvoir et qui est ~ 1Qorigine du contrat entre les indiviglus
Notre rZ0exion comprendra trois Ztapes. La premieret IOftat. Au sein de la pensZe hobbesienne, IQobZissance es
partie, consacrZe au cheminement de |Qobligation politigbien entendu dans 1QintZret de 1Qindividu, qui Zchappe |ainsi
permettra, dans la deuxisme partie, de montrer en quoi laux dangers delQZtat de natuke Aussi le pouvoir protec
modernitZ politique et la dZmocratie refondent les termdsur est-il fatalement accompagnZ du pouvoir dOoppression.

thZories. Selon Hobbes, le contrat originel est un contrat sans fZtrac
5 tation possiblé®. Certes, |Qauteur HdviathanprZvoit une

1. Obligation politique : quelques jalons thZoriqueslimite ~ |Oobligation dOobZir si le souverain Zchoue-" assu

SilarZfZrence " une injustice (" savoir IQinvocation dOun priver sa partie du contrdl la protection des individuBl,

puisqulelle traverse le dZbat et les rZ0exions sur |OobZigsdditpie ne repose que sur le monopole de 1Qftat et de la
politique des les origines. LOidZe dOun droit naturel,-expfese. Dans le systeme lockZen, au contraire, les individus
sion dOune justice fondamentale ou divine qui peut autoriser font plus abandon de souverainetZ au gouvernement.

la dZsobZissance " la loi des hommes i. e la loi de la citZL®sbZissance rZsulte du consentement des membres|d®une
dZj" au clur de I@ntigonede Sophocle. Elle teintera ZgalecommunautZ politique. Ces derniers sOengagent ~ respecter
ment les rZ0exions des thZoriciens du Moyen-&ge sur les rd@s normes juridiques Ztablies par les autoritZs auxquelles ils
ports entre fglise et ftat, ou entre autoritZ divine et autorigzht volontairement con.Z le pouvoir. Les membres dOune
politique ou, dans la meme veine, sur la nZcessitZ de limismmunautZ politique contractent de leur plein grZ avec
IGautoritZ absolue. Saint /omas dOAdvuvre ainsi une les autoritZs politiques, et ce contrat est rZvocable. Ajnsi,
breche en enseignant que la loi humaine cesse dOetre dbticke est parmi les premiers ~ esquisser un droit collectif
gatoire en conscience lorsquOelle contredit les commande rZsistance ~ |Qoppres3foiBi Rousseau reste attach
ments divins ou quQelle opprime injustement ses sujets, leamZtaphore contractuelle, il reformule le consentement
la puissance dZIZguZe de Dieu ne saurait |Oatfiotiser travers la notion de @lontZ gZnZralg, seule expression
thZoriciens de la souverainetZ politique seront les premiets la souverainetZ du peuple, coneue comme inaliZnable et

~ Zlaborer la notion dOun pouvoir absolu et permanent dOindivisible. Le peuple, seul dZpositaire de la souverainetZ,
poser des lois aux sujets sans leur consentement et sansrfleccepte de se soumettre aux lois que parce quQil|en est
ce pouvoir ne soit limitZ par aucune loi. Le souverain sel@auteur. Rousseau est donc encore loin dOZvoquer la dZso
cependant soumis au droit divin ou naturel, qui lui interdirabZissance civile au sens moderne du terme. Sa conception
dOopprimer ses sujétd e droit divin ou naturel demeure meme de la libertZ politique fait davantage rZfZrence | la
donc la barriere ~ 1Qabsolutisme du pouvoir. Il reste nZatibertZ des Anciens qu®~ celle des Mod&tnEait signi
moins que tant que la loi ne vient pas contrarier ce droit, elleatif, les rZvolutionnaires qui sOinspireront d¢isZGries
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du contratE a-rmeront avec force |QautoritZ de IOftat etlieZraux tZmoignent dQailleurs souvent dOune mZ.ance
respect de la loi, rejoignant ainsi les thZoriciens allemaneéswers le peuple, voirdeCmassé, dont on craint IQirratio
dont Kant, qui souligneront le caractere inconditionnel dunalitZ, la violence et la menace potentielle que celle-ci reprZ

devoir dOobZissance du peliple sente pour IOindividu et ses dfSitka libertZ politique est
5 5 5 envisagZe comme un moyen de protZger la libertZ et |Qauto
2. DZsobZissance civile et dZmocratie nomie individuelle. COest donc " juste titre que le libZralisme

La ModernitZ introduit un premier dZplacement de la-proest traditionnellement associZ ~ la libertZ nZgative (" sayoir
blZmatique des rZ0Oexions sur |OobZissance. Au Moyen-&geyaximum de libertZ que chacun peut avoir en vertu de la
ces rZ0exions concernent les origines divines ou sZculisle et ~ la prZservation de la sphere privZe de la mainmise du
des fondements de I0obZissance. COest " IQaune de ces pagumg®. Cette volontZ de prZserver la libertZ de 1Qindiyidu
et de ces modalitZs que sont circonscrites les limites dgusti.e IOimportance accordZe " la dZfense des droits indi
dZsobZissance. Avec la ModernitZ, le probleme revient " jusduels et de la personne. Cette dZfense a deux consZguen
ti.er IGobZissance de IOhomnaés@nnabld non plus selon ces, et la seconde, corollaire de la premiere, concerne [plus
les exigences dOune autoritZ extZrieure et supra-humaitirectement notre propos. DOune part, |[Oaccent est mjs sur
mais selon celles de la raison, nouvel Ztalon des compottedimension procZdurale de la dZmocP&iau dZtriment
ments humains. Sans conduire ~ un amoindrissement de e la dimension substantielle. DOautre part, le respect des
IZgitimitZ du droit, bien au contraire, celui-ci ouvre cependroits peut autoriser la dZsobZissance " la loi et le recolyrs *
dant la voie ~ @horizon dZmocratigieen sOattaquant auxdes actions illZgales ou violentes, au-del” de la traditionnelle
fondements supra-humains de |QautoritZ. Aussi nOest-il quosition des libZraux aux formes plus directes de parfici
Ztonnant que les thZoriciens du contrat prZ.gurent dZj* lgzation populaire.

principaux dilemmes que la dZsobZissance civile posera 'Un accord sur le bien Ztant impossible ou di-cile au sein
IOftat dZmocratique. DOabord, et comme le soulignait d&g sociZtZs modernes, marquZes par un polythZisme des
thZoriquement Hobbes, la construction de IO ftat modermaleurs, seul le respect des procZduré&n@cratiquess
sOe,ectue " travers la conquete du monopole de la violerg@rantira le respect des droits individuels et rendra la vig en
IZgitime”. Dans cette perspective, dZsobZir " la loi revienbmmun possible. Les procZdures permettent donc 1Oexer
~ saper IQautoritZ, voire les fondements de 10O ftat. Ensuiicside la dZmocratie en meme temps quQelles en assurent
la loi est IOexpression de la volontZ gZnZrale ou, pour leldigZrennitZ. La dZcision collective qui sOe,ectue ~ travers la
autrement, si le peuple nOest soumis qud™ sa propre doi, cegie de la majoritZ est le rZsultat de |OagrZgation des prZfZ
ment ce dernier peut-il y dZroger sans revenir sur les fondences des acteurs, elle nOest soumise ~ aucune vision du bien
ments de sa propre autoritZ? La reconnaissance des droitsautrement dit, ~ aucun critere substantiel ou normi#tif
opZrZe par la dZmocratie moderne va cependant condulire seule contrainte extZrieure qui vise le rZsultat de la dZci

" une reformulation des questions prZcZdentes. DZsorma&n Eubstantially outcomea trait au respect des droits d

la rZ0exion sur la dZsobZissance civile sOinscrit au seila grersonne. Selon les libZraux, la regle du jeu dZmocratique
dZbat rZcurrent de la modernitZ dZmocratique entre dZferssgpose que la minoritZ sOinclinera devant les dZcisions de la
des droits et souverainetZ populaire, ou entre a-rmation dmajoritZ ~ une double condition1) IGon @jouerak la par

juste et revendication du bien. Et la place accordZe " la dZte, et les perdants dOaujourd®hui pourront «tre les gaghants
bZissance civile et " ses manifestations est Ztroitement liZke"demain 2) la majoritZ victorieuse nOopprimera pas|les
la vision de la dZmocratie et aux ZIZments qui, en son selimjts fondamentaux de la minortZ

sont jugZs prZpondZrants. CQest ce dernier ZIZment, au clur de la doctrine libZrale,
qui justi.era la dZsobZissance civile. Parce que le libZralisme
DZmocratie libZrale et dZsobZissance civile impose des limites ~ |QautoritZ, meme celle qui Zmane| des

Pour les libZraux, la souverainetZ est dissociZe de la loigBavernements dZmocratiques, la dZsobZissance politique
dOautres termes, la loi doit relever du juste et non en priogt 1Zgitime contre des lois dZmocratiques qui ne respec
de IGexpression de la volontZ populaire. La souverainetZersient pas les droits fondamentaux des individus. Aussi,
sOincarne pas dans la capacitZ ~ Znoncer le droit. Il est @fden point de vue libZral, la dZsobZissance civile engage-
important que la loi demeure 10expression de la raison et-gdle directement la nature et les limites de la regle de la
la libertZ que celle dOune volontZ populaire qui pourrait strejoritZ. Ceux qui pratiquent la dZsobZissance rZclament
tyrannique. Cette conception explique le refus de la soune exception " la regle de la majoritZ. Ces limites et exdep
verainetZ comme principe hZgZmonique. |l sOagit, selotidas " la regle de la majoritZ ont un rapport direct avec les
vision libZrale, de limiter le pouvoir, tous les pouvoirs, queltiroits fondamentaufll soit avec certains principes dOZquitZ
que soit leur origine, celle-ci fzt-elle populaire. Les penseues de traitement Zg&l que le libZralisme considere comm
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LOasile religieux, entre lecture libZrale et rZpublicaine

devant surseoir " la regle de la majoritZ. Les gouvernements la dZsobZissance civile demeure di-cile au vu des critrres
dZmocratiques qui violent des droits fondamentaux eutrdibZraux. La nZcessitZ dOuser, avant de recourir ~ la dZsobZis
passent leur autoritZ. Lorsquie§violations sont assez gra sance civile, de tous les moyens IZgaux dQintervention est,
vesE, les personnes dont les droits sont violZs, ou dOauleess bien des cas, impossible pour les acteurs sociaux. POune
qui font cause commune avec elles, peuvent |Zgitimemepart, la justice prend du temps, lequel mangue souvent gux
rZsister, y compris en dZsobZissant ~ # loi opposants. DOautre part, la situation des acteurs les gmps
Le rapport aux droits non seulement justi.e la dZsebZishe parfois dDavoir recours * ces moyens |Zgaux. Autdel®

timitZ et les limites dOune dZsobZissance libZrale justidZdense des droits? E cette question, les visions rZpublicai
La IZgitimitZ dOun acte de dZsobZissance, meme passivaesste la dZmocratie rZpondent par la nZgative.

alors dQautant plus fragilisZe que non relative aux draits fon

damentau®4. Premiere contrainte, forte, ~ la dZsobZissancBZmocratie rZpublicaine et dZsobZissance civile

civile, le respect des droits nOest pourtant pas la seule lifdear les participationnistéd rZduire la dZmocratie ~ des
imposZe par les libZraux ~ son sujet. Outre une rZticence tprocZdures est insu-sant. SOils reconnaissent |Oaspedt fon
ditionnelle devant les manifestations collectives, les libZradamental du respect des droits et des procZdures dans la
doivent en e,et surmonter un dZ. de taille. Les droits delZmocratie, une §Zmocratie forté&#*4 impose une partiei

dZsobZissance civile peut stre un moyen pour rappeler deent par dZfaut, ~ savoir dans le contr™le des gouvernants
droits fondamentaux bafouZs (et entre en ligne de compex ZchZances Zlector&fesnais positivement dans 10i
toute 1OZtendue des interprZtations pos¥ipletle heurte plication au sein des procZdures de dZcision et dOZlgbora
en meme temps la pierre angulaire de la pensZe libZraletidh des politique¥'. Les penseurs rZpublicains voient le lien
sOagit donc de dZtermindor§que les violations sont assezntre ftat et dZmocratie " travers la notion de souverainetZ
gravesE pour justi.er la dZsobZissance cifil&i les points populaire, garante de |Oexpression du peuple et du caractere
de vue varient selon les auteurs, ces derniers demeurddtnocratique de IOftat. La dZmocratie rZclame donc, outre
cependant tres prudents quant ~ I0espace de la dZsobZissienmspect des droits, un principe ddautodZtermination| La
civile. libertZ des citoyens rZside dans la capacitZ de participer
Pour Rawl¥’, comme pour Haberm&% la dZsobZissance|OZlaboration de la%bét non pas simplement dans la possi
civile ne peut stre invoquZe avant IOZpuisement de toushiéisZ dOZchapper ~ I0emprise de |Oftat. La libertZ civigue est
moyens |Zgaux dOexpressietle sous-entend Zgalement' la fois un moyen pour protZger la libertZ individuelle ainsi
IGacceptation des sanctions par le contrev®emnprivi  que I0a-rmation dOune identitZ, dOune appartenance " la col
IZgie la non-violence. Rawls pr™ne meme, a.n dOZviter lentivitZ en participant ~ 10 Zdiction de 18%dt Oest la parti
contestation gZnZrale qui pourrait saper les fondements dipation "~ la dZcision qui fonde la souverainetZ populaire et
systeme dZmocratique, une coopZration politique entre le&mocratique plus que la nature de la dZcision elle-meme.
minoritZs sou,rant dOinjustit® DOautres sont cependant Cette vision de la dZmocratie explique les traits communs
moins restrictifs. Dworkin rappelle que les organes de IO ftates penseurs dans leur conception de la dZsobZissance
sont faillibles et que, meme dans les conditions de la IZgivile. Cette derniere nOa plus pour seul objectif de sGopposer
timitZ prochuraIe on ne peut exclure des injustices. Il eat non- respect des droits, elle doit aussi permettre de com
donc nZcessaire que lalZsobZissance civile soit acceptZmenser un @Z.cit dZmocratique ou de souveraindf®,
comme composante de la culture politique dOune coire terme dZsigne des cas o la souverainetZ populairg nOa
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que celle-ci sOexprime ~ nouveau. Cependant, les moyemgratoires, les arguments pouvant sensiblement vatfier
IZgaux mis en place pour pallier lesditZ @its dZmocrati  selon les situations.

quesE peuvent parfois stre ine-cients en raison de |Qinertie

des institutions ou des contraintes de temps qudimpose U lecture libZrale de IQasile religieux

rZforme du systenf. Il est par ailleurs impossible, pourE bien des Zgards, la lecture libZrale fait Zcho aux arguments
tout syst-me pollthue dOant|C|per Ia totalitZ des dZ. cumulest par les acteurs. DOabord, la IZglsIatlon canadlenne

fason dOZviter IOamputatlon de la souverainetZ du citoyee Taquelle la prochure dDappel constitue une garantig sup
cause de contraintes systZmiques. plZmentaire des droits des individus. Le cas est dOautant
E 100pposZ de la dZsobZissance selon les libZraux, qubhisgroblZmatique qudau Canada, la dZcision est dZsormais
en prioritZ un changement ou une remise en cause dangdadue par un juge plut™t que deux, ce qui implique que le
nature de la politique au nom du respect des droits, IQoljessier de tout candidat nOest soumis qud~ un seul pojnt de
premier de la dZsobZissance civile demeure le rZengage. Le sort dOun demandeur du statut de rZfugiZ au Canada
ment de la souverain@® Ainsi la vision rZpublicaine Zar est donc dZcidZ par une unique personne, sans aucune| pos
git-elle le spectre des options politiques et celui de |QussibiitZ dOappel sur le fond. Or, comme le faisait remarquer le
de la dZsobZissance civikelle-ci est directement reliZe ~Conseil canadien pour les rZfugiZs en )@ Canadien
IGexercice de la souverainetZ et nOest pas persue commai wonteste une simple contravention de stationnement a
moyen de dernier ressort. Cependant, du meme coup, toit ~ IQappel, alors que le demandeur du statut de rZfligiZ,
dZsobZissance civile se trouve intrinsequement liffitZedont la vie peut stre en danger, en est privZ. Ensuite, €t tou
Si son but premier est de restaurer un dZ.cit dZmocratiquurs du point de vue du respect des droits, les dZfenseurs
elle nOa pas pour objectif de rZpondre ~ des considZratidagOasile religieux peuvent pointer que, outre [Oexamen de la
concernant les rZsultats de la politique elle-meme. E cetsituation du demandeur, les IZgislations (notamment-euro
limite tZIZologique sOen ajoutent dOautres. Si la dZsobZigsdeee et canadienne) invoquent ldr@it ~ une vie nor
civile contribue ~ un Zlargissement de la dZmocratie en penaleE ou encore le iBeilleur intZrst de |Oenfaft et que,
mettant le prolongement de la souverainetZ, elle constitasensZquemment, le verdict des autoritZs peut ne pas avoir
Zgalement une menace pour cette dernisre. En remettant assez tenu compte des liens que le rZfugiZ a Ztabli dans le
question les lois du peuple, la dZsobZissance civile nOa,aidiys dOaccueil. En.n, la crainte des libZraux qui voient ¢lans
elle pas la souverainetZ populaire qui 10a initiZe? Un ela@ZsobZissance civile une mesure de reitoexsremisne
de dZsobZissance civile, en colonisant la sphere entiere it otre opposZe aux pratiques des congrZgations, et parti
IGactivitZ politique, pourrait Zvincer toute autre forme IZgaielisrement " celles de IO fglise unie du Catfagld insiste
dBaction politique et minerait ainsi |Oapprofondissementloierdement sur le caractere exceptionnel du recours.
la dZmocratie que la dZsobZissance civile est censZe dZfeBependant, |Qacceptation des sanctions quOimpase la
dre. Paradoxalement, les rZpublicains se trouvent devant di.nition libZrale de la dZsobZissance civile est Zgalement
Zcueil similaire " celui que rencontrent les libZragsem  problZmatique, du moins pour les personnes bZnZ.ciant de
ment juger du dZ.cit dZmocratique qui autorisera le recour®asifé. Pour les demandeurs dQasile Zconduits, accepter la
" la dZsobZissance civile? Ces fondements thZoriques, sgriction Zquivaut ~ se plier au retour dans leur pays-dQori
dZterminent les cadres de politiques concretes, permettegine, et cOest justement pour Zchapper ~ ce retour quOan fera
de mieux saisir les questions soulevZes par |Qasile religippel, en dernier ressort, ~ la dZsobZissance civile. Certes, le
dans les dZmocraties modernes. rZfugiZ au sein du sanctuaire ne cache pas ses intentions aux
B 5 autoritZs Ztatiques (le fondement de la dZsobZissance civile
3. LOasile religieux : une double lecture, libZrale etZtant dQailleurs la publicitZ de 1Qaction entreprise) ef rien
rZpublicaine nOempeche IZgalement celles-ci de briser la tradition de $anc
LOasile religieux peut faire IGobjet dOune double lecturetlibife en pZnZtrant dans IOenceinte religieuse. NZanmoins,
rale et rZpublicaine. Une telle lecture " la fois autorise uiselon nous, cet argument nOest pas su-sant pour invalider
meilleure apprZhension des dilemmes que ce type de dZstalement la prZcZdente problZmatique. E travers |Qasilg, il y
bZissance pose aux dZmocraties contemporaines et souligtien tentative dOZchapper " la sanction. Dans le cas parti
dans quelle mesure ces deux courants de pensZe ont enukier de Oasile religieux, du moins pour celui qui demande
drZ cette forme de contention. LOanalyse impose cependaprotection du sanctuaire, les .ns de la dZsobZissance g¢ivile
de distinguer entre les cas de demandeurs dOasile pdfdur souligner IOinjustice de la dZportation et y Zchapper)
que et ceux qui relevent dOune contestation des politiquet confondues avec la sanction que 10ftat exercera sur le
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LOasile religieux, entre lecture libZrale et rZpublicaine

rZfugiZ si le ministre de IOlmmigration, qui dispose d@lirmant, la vision rZpublicaine oppose le paradigme tradi
droit dOintervention, nQest pas convaincu par les arguméotmel de la souverainet? territoriale.

de la pensZe libZrale ~ IGendroit de la dZsobZissance civipective rZpublicaine, |IOexpression de la souverainetZ du peu
La protection du sanctuaire envers des immigrants irrZ)Ie non seulement est de nature non dZmocratique, mais elle
guliers est plus probIZmathue pour la pensZe libZrale. Les@ppose " la souverainetZ.
dZfenseurs peuvent sOappuyer sur 10idZe que I0Ztranger Ale€anada, 1Ofglise accorde |Qasile religieux si elle est
memes droits fondamentaux que le citoyen (hormis ceux deonvaincue que la personne risque la torture ou dOaltres
voter, dOstre Zlu, de recevoir une Zducation dans la lanéprenes de persZcution dans son pays dOorigine et que ses
de la minoritZ, et dOentrer et de rester sur le territoire cadeoits fondamentaux nQont pas ZtZ respectZs. Or, dans une
dien). Entre donc en jeu la concurrence entre les principeerspective rZpublicaine, seul IO ftat peut se prononcer sur la
et |QinterprZtation des droits fondamentaux ou des- situguestion. Au Moyen-&ge, la pratique du sanctuaire cerrgs
tions politiques des pays dOoe proviennent ceux quirZcpondait ~ 10a-rmation dOun ordre concurrentiel * celui fe
ment la protection du sanctuaire. En France, le mouvemeltdftat et du droit civil. Si la modernitZ a consacrZ la victoire

libertZs individuelles. Les dZfenseurs de la IZgitimitZ sien, IOhospitalitZ, la solidaritZ et |Oamour fr&feiBelon
IGaction des rZfugiZs dans 10Zglise dZnoncent en outreesipartisans de la rZpublique, IO fglise vient ici empiZter sur
IZgislation qui, de plus en plus contraignante, plonge dades prZrogatives qui ne sont pas de son ressort.

impossible. peut favoriser une dZ.nition plus large de la citoyennetZ.
Un dernier ZIZment fragilise la IZgltlmltZ de |Qasile rem|n3| au55| blen les sans- paplers que les rZfugiZs chImant

rend possible la dZsobZissance civile en raison dOun dzfsdil nOy para’t. La violence est aussi une notion subjective
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reliZe aux miurs sociales et politiques dOune Zpoque. 15 Voir le Sensenbrenner-King Bilk 2006. Le but premier du
droit, ~ certains Zgards, ne fait que sanctionner un Ztat des projet de loi Ztait de criminaliser les sans-papiédrsom
miurs (voire des rapports de force) qui a ZtZ inOuencZ par Portait Zgalement des dispositions visant les personng
les rZsistances citoyennes prZcZdentes. Par exemple, le faifeS groupes o,rant une aide humanitaire aux migrants irf
que la greve soit reconnue comme un droit fut IGobjet de 9uliers: o ,

luttes et de nombreuses actions collectives. Si IOon revign H. D. joreau, On the Duty of Civil Disobedienfdew

" la dZsobZissance civile, celle-ci a grandement contribu/ ork - Holt, Rinehart and Winston, 1948).
’ 9 - H. A. Bedau, OOn Civil Disobediendey®nal of Philosophy

’ IOZIargissemgnt des droits de vmlinoritZs, cies Oprim S'58, P 21 (1961): 653D661. Voir Zgalement J. Mellon et J.
Comme le souligne Marcu¥e Ia~rZS|stavnce1 |Oopposition SZmelinLa non-violenceParis: PUF, 1994)
sont toujours une violence faite T@rdre Ztalii, " Gavio g p-A. Perrouty, ZdQbZir et dZsobZite citoyen face " la lo
lence institutionnalisZ& qui est celle de I0ftat, jusquO” ce (Bruxelles fditions de IOUniversitZ de Bruxelles, 2000):
que |Oopposition remporte la bataille de la [ZgitimitZ. Dargs J. SZmelin revient de fason tres prZcise sur cette distinction
une telle perspective, le recours " la violenegeGtive E dans un article déOExprestu 27/09/97: <http://www.
ne peut stre qu@une question de tactique. En renoneant ~ la Iexpress.fr/informations/la-desobeissgnce-civique-est-
violence, la dZsobZissance civile entend ne pas rZpondre " laelle-legitime_621117.htie (page consultZe lendvembre
force par la force cette stratZgie peut aussi, surtout ~ [Oere 2009). o . . o
contemporaine de la mZdiatisation, favoriser la sympathi- COest ici le terme, Ztroitement reliZ aux revendicatior)s et
du public. Elle souhaite conquZrir 10intZret gZnZral ~ travers 24X Zerits de foreau, plus que le comportement qui est
N 5 . . moderne. LOidZe du refus dOobZir ~ la loi est un theme rZcur
la Qustessé de la cause dZfendue, cette derniere dZpassant

. . < <. . ~ . rent de la science politique et un tel comportement ne sgu
le cadre de la loi positive. La dZsobZissance civile et loas'lf'ait, en outre, stre rZduit ~ la modernitdl est au ciur de

religieux puisent leurs racines dans une ancienne notion |5 tensjon dramatique antique. Il est cependant vrai que la
quOil existe un droit supZrieur ou une loi supZrieure " la loi guestion de la dZsobZissance se pose di,Zremment dans un
positive. Cette conception a ZtZ fondamentale au dZvelop systeme dZmocratique moderne, cOest dBailleurs tout IGenjeu
pement des libertZs des individus et, plus gZnZralement, " de la prZsente rZ0exion.
IGavancZe de la dZmocratie. Dans le contexte contempatirC. Stasny et G. Tyrnau@anctuary for Refugees? A Guide
de criminalisation de 10action colle&yelle demeure un for Congregation@oronto: /e United Church of Canada,
recours plus que jamais nZcessaire. 2004). o

12. Ainsi Stephen Zweig, daiise monde dOhidr Souvenirs
dOun EuropZefyoque le temps o des passeports nOZtaient
pas nZcessaires pour voyager.
Conseil des rZfugiZs, 2004. Voir la pagéttp://www.
ccrweb.ca/keyissuesfmht.
Voir la note 5.
15. /omas dOAquin,Somme thZologiqua;llae, Q96. art. 4.
16. P-A. Perrouty, CZgitimitZ du droit et dZsobZissakogans
P-A. Perrouty, ZdQbZir et dZsobZite citoyen face " la loi
Bruxelles, fditions de IGuniversitZ de Bruxelles (2000) { 62.
Q. SkinnerLes fondements de la pensZe politique moderne
(Paris: Albin Michel, 2005).
‘B. Frydman, Les transformations du droit moderne
(Bruxelles: Story-Scientia, 1999).
(%9. Perrouty,supranote 7: 59D78.

0. J-M. Ferry,Philosophie de la communicatigustice poli
tique et dZmocratie procZdur@aris: fditions du Cerf,
1994).

A. M. Bickel#e Morality of Consent(New Haven Yale

Nc»n

~

NI"#$

1. Pour le mouvement des sans-papiers de IOZglise Sgﬂﬁt-
Bernard en 1996, se reporter notamment ~ |Gouvrage ff
T.Blin,Les sans-papiers de I0Zglise Saint-B&toavément )
social et action organis#aris: LOHarmattan, 2006). Le
CSanctuary Movemer aux ftats-Unis Ztait un mouve
ment politique et religieux dOenviron 500 congrZgations qui
ont aidZ des rZfugiZs en provenance dOAmZrique centraﬁf
les mettant " IOabri du service de IOimmigration et de-la natu
ralisation. Le mouvement sQest Zpanoui entre 1982 et 1%%2
Pour plus de dZtails, voir le site du mouvemedittp:// ’
www.newsanctuarymovement.org/movement.htnipage
consultZe le 2 novembre 2009). Quant " la protection acc
dZe par I&Zglise de BethlZem, voir le site infocuim/
infocatho.cef.fr/fichiers_html/archives/deuxmilledeux/
semainel4/22nx14mod.htm

2. Di-cultZ dOautant plus grande que ces politiques son%,l'

) 5 > S University Press, 1975).
depuis les ZvZnements duskEptembre, plus Ztroitement S L .
reliZes aux enjeux sZcuritaires et ~ la surveillance des frgi- T Hobbesl Zviathan(Paris : fditions Sirey, 1971).

tires . H. HS,ding, Histo[re de la philosophie moderifeme |
3. Voir son entrevue " la Canadian Press du 4 juillet 2004. o4 l(DP‘ér; : ]:jdltlo.?sthZzllx Alcapélzgloq la 1ZqitimitZ d
4. Voir la page de Radio-Canadehttp://www.radio-canada. - P. GZrardproit et dZmocrati®kZlexions sur la IZgitimitZ dy

ca/regions/Quebec/nouvelles/200403/05/006-cherfi_ droit dans la sociZtZ dZmocratique contempc@mme!les .
arrestation.shtrie. fditions De IOUniversitZ de Bruxelles, 1995); P. GZrard,|OLes
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25.

26.

27.

28.
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justi.cations de IQautoritZ du droit dans la sociZtZ dZmocB8.
tique et la dZsobZissance civitePerrouty,supranote 7:
79D93.

tuelle(Paris: PUF, 1995)

P-A. Perrouty, ZdQbZir et dZsobZite citoyen face " la loi
(Bruxelles : fditions de IOUniversitZ de Bruxelles, 2000).

M. Weber, fconomie et SociZ{Paris: Plon, 1971); T.
Skocpol,States and Social Revolutions : A Comparativi.
Analysis of France, Russia, and Chijzambridge: 41.
Cambridge University Press, 1979). La .n du Moyen-%.ge

J. Habermad, e droit et la forcefcrits politiqus (Paris:
Cerf, 1990).

systeme dZmocratique) et prouve que IQacte est en r.
Cpolitiquement responsable et sincéeet qulil est cone
pour toucher le sens de la justice du pubair J. Rawls,
supranote 23.

J. Habermad)Zbats sur la justi¢Paris: Cerf, 1997).

R. Dworkin,Une question de princigParis: PUF, 1996):
133 et suivantes.

correspond " I&Zmergence de [Qindividu qui, sOZmancigani. Habermasupranote 30;

de sa communautZ originelle, va contracter avec |0 ftat48u CQOest certes prendre quelques libertZs que dOassocig

moyen du pacte sZcuritaifgoir B. Badie et G. Hermet,
Politique comparZ@aris: Colin, 2001).

Y. PapadopoulosDZmocratie directéParis : Economica,
1998).

Ceci expliqgue, comme le remarque pertinemment Justine

Lacroix, que les libZraux tentent davantage de rZpondret5.
la question Qusqulos le gouvernement sOingere-t-il dans

mes a,airesE plut™t qudQgi gouverne EVoir J. Lacroix, 46.

Communautarisme versus libZralisme : quel modsle-dOintZ et dZmocratigParis : Petite bibliotheque Payot, 1946).

gration politique PBruxelles : fditions de IOUniversitZ libre
de Bruxelles, 2003).

blicains et participationnistes, nZanmoins les positions
la dZsobZissance civile se recoupant, nous avons chol
rZunir les deux courants de pensZe.

44. B. Barber,Strong Democracy: Participatory Politics for|

New AgdUniversity of California Press, 1984).

C. Mou,e, #e Democratic ParadoXLondres/New York
Verso, 2000).

Voir, entre autres, J. Schumpet€apitalisme, socialisme

Cette vision de la|@ZfZrenc& de la dZmocratie nourrirg
les tenants dwPublic ChoiceVoir J. Bohman et W. Rehg

B. Manin, €0idZe de dZmocratie dZlibZrative dans la science Deliberative Democracy: Essays on Reason and P

politique contemporaine. Introduction, gZnZalogie et ZIZ
ments critiques. Entretien avec Bernard MaRifPolitix ~ 47.
15, r? 57 (2000) : 37D55. fvidemment, sont soulignZs ici

(Cambridge: MIT Press, 1997). B
Cette participation " IOZlaboration des lois implique dQaill
pour certains la reconnaissance de lOactivisme, laq

les grandes lignes de la pensZe libZrale qui peuvent aussifavorise un approfondissement de la dZmocrafidr. G.

conduire ~ gommer quelques subtilitZs de cette pensZe

Baiocchi, OParticipation, Activism and Politits ©. Fung

dOautant qulelle est riche de plusieurs courants et de maintgt E. Wright (dir.) Deepening Democraglyondres: Verso,
auteurs. Les libZraux nOont pas complestement ZcartZs la2002).

dimension substantielle, comme les participationnistes 8. On reconna’t ici IOhZritage rousseauifthomme est nZ

31.

32.

33.

34.
35.

36.

39. Cette dimension est importante pour les libZraux, car elle
J-F SpitzLa libertZ politique : essai de gZnZalogie eoncep exprime la .dZlitZ ~ la loi (et donc aux fondements d
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les rZpublicains se soucient Zgalement de la dimension pro libre et partout il est dans les fers. La libertZ politique|g’t

cZdurale. Il sOagit ici de souligner de nouveau les points lesdans la capacitZ des citoyens de choisir leurs propres [fers.

plus signi.catifs de ces courants de pensZe. CLOobZissance " la loi qu®on sQest prescrite est I& lipertZ.

P. Jones, OPolitical Equality and Majority Réiéeature (1762, Livre |, Chapitre 8).

of Political #eory (Oxford: Clarendon Press, 1983)55D 49. H. Arendt, @ .a dZsobZissance cilginDu mensonge " la

182. violence(Paris: Pocket, 1994); R. PutnaBopwling alone:

B. Manin,Principes du gouvernement reprZser(tdifis: #e collapse and Revival of American Commurfijew

Calman-LZvy, 1995); G. SartgtZorie de la dZmocratie York : Simon and Schusters, 2000).

(Paris: Armand Colin, 1973). 50. D. Markovits, ODemocratic Disobedieng&OYale Law

J. Rawls#Zorie de la justice(Paris: fditions Du seuil, Journalll4, ¥ 8 (2005): 1897D1952.

1987); J. Habermakge droit et la forcefcrits politiques 51. P. Singeemocracy and Disobedie(©ford: Clarendon

(Paris: Cerf, 1990); R. Dworkibne question de principe Press, 1973).

(Paris: PUF, 1996). 52. D. Markovits,supranote 40.

R. Dworkin,Une question de princif@aris: PUF 1996).  53. La dZsobZissance civile concerne le fait du rZengagement

Le respect des droits lui-meme peut stre interprZtZ de diver ~ dZmocratique et non les rZsultats ou les .ns de celui-ci.

ses fasons, et plusieurs droits peuvent entrer en cencus4. Notre propos concerne ici surtout IOexemple canadien.

rence. 55. Voir note 13.

IdZalement, selon IQesprit libZral, dZsobZissance civil66etC. Stasny et G. Tyrnau&anctuary for Refugees? A Guide

processus juridique servent tous deux la dZfense des droits for Congregatior@@oronto: /e United Church of Canada,

et devraient donc opZrer de concert. 2004).

J. Rawlssupranote 23. 57. Les Zglises, comme ceux qui soutiennent celui y ayant
trouvZ refuge, acceptent sans ambiguetZs le risque de
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sanction et, .deles encore aux prZceptes libZraux, insisteit. D. Della Porta et O. FilieulBplice et manifestaniaintien
sur le caractere paci.que des moyens dDaction utilisZs. Voir  de 1Qordre et gestion des co(Pitsis: Presses de Sc. Po
L. Mackenzie Shepherd, OFoi et dZsobZissance\diuiee O  2006).
Ensemblé?2, r? 41 (2004): 4D6.
58. M. Walzer,Spheres de justiceine dZfense du pluralisme eCaroline Patsias est professeure au dZpartement de science
de I0ZgaliZaris: Seuil, 1997). gg%nlque de 1OUniversitZ du QuZbec ~ MontrZal (UGlk!)

59. A. Jacob, OLa violation dOun sanctuaire est un geste r tZresse plus particulisrement aux transformations de la
hensible ®ivre Ensembl&2, i 41 (2004) 7D9. dZmocratie et de la citoyennet?

60. H. Marcuse, O/e problem of Violence and the radical . . . . . ..
opposition OFive Lectures(Boston: Beacon, 1970). Le Louis Vaillancourt est Ztudiant ~ la ma’trise en politique

texte se trouve aussi ~ la pagéttp://www.marcuse.org/ appliquZe, ~ IOUniversitZ de SherbrSaleerZ!exions portent
herbert/pubs/60spubs/67endutopia/67EndUtopiaProbVicsur les pratiques du multiculturalisme au sein des dZmocra
l.htm> (consultZe le 3 novembre 2009). ties modernes
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Bordering on Legality: Canadian Church
Sanctuary and the Rule of Law

S!Il# R!$llll%

Abstract Introduction

lis paper examines church sanctuary incidents in Canad@anctuary is an institution which, in the Christian tra

involving unsuccessful refugee claimants seeking to aligiy! traces its roots to religious norms, ancient Greek gnd

deportation le author contends that when faith-based Roman law, medieval European law, and Catholic canon

communities develop formal screening mechanisms'at%z_'” many Western states this institution was explicitly

determine who among the many that request it is accor@@glished as a matter of stateddy the early seventeent|

sanctuary, they apply similar norms and procedures cggturﬁ However,‘ sar_lctuary appears to be undergoing
. = - .~ something of a revival in recent years.

those found in CanadaOs o'"cial refugee determinat

g h h ithouah _'Or}n Canada, most contemporary sanctuary incidents
procesde author argues that although sanctuary practi ;,, e ynsuccessful refugee claimants who allege that their

ces are o#en criticized as a form of civil disobedience fgdis were wrongly denied. With the permission of faith-
poses a threat to the rule of law, it is also possible to ung&fed communities, these unsuccessful refugee claimants
stand sanctuary practices as a means through which fajflike up residence in sacred buildings, usually Christjan
based communities prevent the state from violating befturche$ Canadian immigration o&cials are reluctant
Canadian and international refugee law, thereby upholth enter churches for the purposes of enforcing immigra

ing rule-of-law norms tion law. As a result, those taking sanctuary bene't frqm
a de factosuspension of deportation while they remajn
RZsumZ within churches. In many cases, this suspension of depor

Cet article examine les cas de sanctuaire survenud@dgn ultimately ends with migrants securing Canadian

Canada dans une Zglise impliquant des demandeurs dcgsanent residence through discretionary immigration

dZboutZs visant " Zviter la dZportatiansque les commu procedures. . .
nautZs confessionnelles, soutient IOauteur, mettent au qu media accounts and popular discourse about Canadian

. . ' ts . ggncttuary incidents, arguments about the legality of these
des mZcanismes de contr™le formels pour dZterminer

. 0 ices play a central role. To date, however, few legal
parmi les nombreux demandeurs, accorder le sanctualtgo|ars have critically assessed the competing legal claims

elles appliquent des normes et des procZdures similaigggtake. (is article seeks to o)er such an assessment, fogus
celles quOon trouve dans le processus o"ciel canadigfigden evaluating rule-of-law arguments deployed by the
dZtermination de rZfugiZen que ces pratiques de san@roponents and critics of sanctuary.

tuaire soient souvent critiquZes comme une forme de dZs@ article begins by outlining Canadian sanctuar
bZissance civile qui constitue une menace pour la primauéttices. Next it examines the screening mechanisms
du droit, IQauteur soutient qudil est Zgalement possiliiidideanadian churches deploy to decide who, among |the
les comprendre comme moyen par lequel les commura@ny that request it, is accorded sanctuary. Interestingly,
tZs confessionnelles empschent IOftat de porter atteintBeS§ Screening mechanisms mimic the o&cial refugee

droit tant canadien qu®international des rZfugiZs - coffiermination system: lawyers get involved, alleged feajs of
mant ainsi les normes de la regle de droit persecution are scrutinized, supporting country condition
documentation is considered, and various interpretations of
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refugee law are propounded. (e paper explores this curito arrest migrants in sanctua¥§y.Similarly, no sanctu
ous phenomenon whereby sanctuary providers replicatey providers were charged with violating CanadiantTawy.
the refugee determination process whose outcomes thilpre surprisingly, in 58 per cent of the sanctuary incidents
reject. (en, through a close analysis of the relevant proviLippert identi'es, migrants in sanctuary ultimately secure
sions of Canadian state law, the paper argues that, although legal right to remain in Canada inde'nitely, usually as
sanctuary practices are frequently criticized on rule-of-laRermanent Resident8.In the remaining cases, migrants
grounds as involving illegal acts of civil disobedience, it &ther voluntarily le* the church to go underground or t
not at all obvious that they should be considered as such. d@-operate with their deportation (25 per cent), or the o
the contrary, while there may be some rule-ofé@gaments come was unclear or pending at the time of the study (14|per
against Canadian sanctuary practices, it is also plausiblecent)1®
understand these practices as a means through which faith-Without wishing to downplay the hardship associated
based communities prevent the state from violating bottvith spending several months physically con'ned to|a

o

€O

Canadian and international refugee law. church building that is not designed for human habita#8n,

it must be said that the success rate that Lippert identiles
Canadian Church Sanctuary Practices in sanctuary incidents is truly remarkable. To put this rate
le Lippert Study: Canadian Sanctuary Incidents in context, consider that the success rate in judicial reviews

In Sanctuary, Sovereignty, and SacrifRandy Lippert of negative refugee determinations is less than 2 pefcent.
o)ers a comprehensive study of Canadian sanctuary pra®ther means of delaying deportation are similarly ine)ec
tices® Drawing on the work of Paul Weller, who stud tual22In other words, sanctuary is one of the most e)ective
ied sanctuary incidents in Britathlippert suggests that avenues currently available to unsuccessful refugee-claim
sanctuary can involve either exposure or concealmeants seeking the right to remain in Canada.
strategies. When sanctuary providers employ exposure
strategies they make sustained e)orts to publicize the stdscreening Procedures: Mimicking the O"cial Refugee
ies of those accorded sanctuary in the hopes that sueh pietermination System
licity will make it politically di&cult for state o&cials to One of the likely reasons sanctuary is so successful in
undertake deportation activities. In contrast, when sanctuCanada is that churches carefully screen applicants to
ary providers resort to concealment strategies #lugiyely ensure that only those who have strong cases for reflugee
hide those taking sanctuary so as to avoid their detectigmotection are accorded sanctu@fyAs a result, far more
by state o&cials and the deportation that might followmigrants request sanctuary than are accorded it. Indeged,
from that detectiort9 In his study of Canadian sanctuaryUnited Church pastor Darryl Gray, whose congregation
incidents, due in part to methodological considerationsp)ered sanctuary on two occasions, notes that he tufns
Lippert concentrates on the former. For the purposes @fwvay requests for sanctuary on a weekly basis, Obetause
his study, he de'nes sanctuary as Othose incidents in whittey are o*en economic refugees who canOt prove they face
migrants actually entered and remained in E [a churchjphysical danger?®
to avoid deportation and that entailed strategic e)orts to To help congregations screen applicants for sanctuary, the
expose this fact to mass media, communities, and politicdhited Church has prepared a detailed pamphlet entitled
authorities.& Sanctuary for Refugees?: A Guide for Congregatiis
Based on this de'nition, Lippert identi'es thirty-six 30-page pamphlet, in addition to reproducing the text of the
sanctuary incidents in Canada during a twenty-year perefugee de'nition as established by the 1951 Cldvivention
iod beginning in 1983, when the 'rst known instance ofelating to the Status of Refug®ascommends steps tha
Canadian church sanctuary occurféd(ese thirty-six  can be taken to determine whether those requesting sanctu
incidents concerned 261 migrants of twenty-eight di)erenary meet the refugee de'nition. Included among those rec
nationalities!3 All but two incidents involved non-citizens ommendations is the following:
subject to deportation who had previously made unsuecess
ful refugee claims in Canada and who continued to allege A congregation E considering a request for sanctuary E must
that they faced serious risks of persecution abkbad. learn as much as possible about that person to determine whether
Perhaps the most striking of LippertOs 'ndings relates to or not this is &ona $deslaim. Over two to three interviews E it
the outcomes of sanctuary incidents. In all thirty-six cases, is essential to learn as much as possible about the personOs story. In
sanctuary successfully delayed deportatfooreover, the interest of clarity, no reasonable question should be ignored or
during the twenty-year period of the study, the police and considered impolite or irrelevant.
immigration o&cials refrained from entering churches
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Bordering on Legality

Check the merits of the case with representatives of the United until the appeal comes into force Orefugee determinations® will
Nations High Commissioner for Refugees and Amnesty continue to be made without the bene't of a sober second opinion
International E Find out whether the country has a history of  or an e)ective way to correct factual errors. (is E has increase
gross and systemic human rights violations and tolerates the per the chances of bona 'de refugees being depcited.

secution of minority groups E Country Reports are also available

through regional Documentation Centres of the Immigration andSimilarly, according to a declaration by the Interfaith
Refugee Board. Sanctuary Coalition:

What is interesting about these and other passages in theAny system of adjudication is open to error. (at is why viftu
guide is that they tell United Church congregations to-care ally every decision-making process involving rights of any signi'
fully screen applicants for sanctuary using essentially the cance gives rise to a right of appeal. Since the abolition of capital
same legal tests, the same means of evaluating testimonyunishment in Canada, the decision to grant or refuse refugee
and even the same documentary evidence regarding coun determination status is the only judicial decision in Canada which
try conditions that are employed in the o&cial Canadian can result in someoneOs death.
refugee determination process. Moreover, the United
Church is not the only denomination to develop formal Despite the extreme gravity of the refugee determination deci
screening practices that mimic the o&cial refugee deter sion, there is no appeal on the merits available to refused refligee
mination system in this manner. (e Presbyterian Church, claimants E (e lack of appeal [is] E the most important +aw
for example, has issued guidelines that o)er essentially thein CanadaOs refugee determination system, since its inceptipn in
same advicé? 198936

Given the existence of such guidelines, it is likely that the
small number of migrants who successfully pass through In 2006, in response to these and similar critiies,
sanctuary screening procedures have highly persuasB®c QuZbZcois MP Nicole Demers introduced a Private
cases. It is therefore understandable that, in combinatidlemberOs Bill requiring the government to immediately
with pressure brought to bear on political actors, sanctyproclaim the coming into force of the legislative provisiopns
ary providers are frequently able to persuade immigratioestablishing the RABR At the time of writing, the Bill had
o&cials to exercise their discretion to grant exceptions ogpassed the third reading in the House of Commons, and
humanitarian and compassionate grounds to the +teglappeared likely to be passed in the Senate. However, the Bill
lar rules regarding quali‘cation for Canadian Permanentvas placed on hold by the decision of the Harper gevern

Residencé? ment to call an election in the fall of 2008. Nonetheless, it
is worth noting that in Parliamentary debates regarding the
Policy Change and Sanctuary Incidents RADNincluding debates surrounding this BillNthe failurg

In addition to the success of Canadian sanctuary inciderie implement the RAD is frequently and explicitly linked
at the level of individual cases, there is also some indid¢a the fact that unsuccessful refugee claimants who say |that
tion that sanctuary practices in Canada may be e)ectiveistakes were made in their initial refugee determinatipn
at the level of policy change. According to LippertOs stutBgort to church sanctuary to avoid deportat®rit thus
the frequency of Canadian sanctuary incidents is inereaseems that sanctuary practices have been in+uential not just
ing. Indeed, 19 per cent of the sanctuary incidents Lippéit assisting individual migrants, but also in contributing to
identi'ed from 1983 through 2003 occurred in 20830ne  the larger debates about Canadian refugee policy.
of the reasons for this increase is a frustration that-sanc

tuary providers display towards a feature of CanadaQGs réRecent Trends: Violations of Sanctuary

gee determination systethCanadaOs current immigrationlt must be acknowledged that two recent cases, at 'rst glance,
legislation, passed in 2001, sets out a procedure througppear to suggest that sanctuary may be dessessful
which unsuccessful refugee claimants may have théiday than it was during the period of LippertOs stiugly
initial refugee determinations reviewed on their merits by983D2003).

the Refugee Appeal Division (RAD) of the Immigration (e 'rstincident occurred on March 5, 2004, when police
and Refugee Boafd.(e Canadian government, however, o&cers stormed the Saint-Pierre United Church in Quebec
selectively implemented the provisions of the legislatiofity. (€ police o&cers were searching for Mohamed Cher'
bringing the provisions of the legislation into fof€except an Algerian political activist who had made an unsuccessful
those pertaining to the RAB. According to the United refugee claim and who was subject to a deportation 6fder.
ChurchOs pamphlet on sanctuary, To avoid his imminent deportation, Cher' had publicly taken
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sanctuary in the church a*er convincing the church eomdecision: the initial decision was overturned and Cher' was
munity that he faced a serious risk of persecution should lgeanted refugee status in the United St&tdss other words,
be removed to Algeria. In the 'rst known violation of sanc the BIA con'rmed the legal argument made by the church
tuary in Canada, Cher' was arrested inside the church artthat o)ered Cher' sanctuary. (at is to say, notwithstard
taken to a police station, where he was immediatelytransg negative determinations within 'rst instance refugee
ferred to the custody of Canadian Border Service Agenayjudication forums in both Canada and the United States,
(CBSA) o&cials. Several years prior, Cher' had transited tavhen given a meaningful opportunity to appeal these-nega
Canada via the United States. (us, to e)ect his deportationtive decisions, Cher' was able to demonstrate that he did} in
CBSA o&cials drove him directly to the border, where héact, meet the refugee de'nition.
was turned over to US immigration authoritfés.

(e second incident occurred on February 17, 2007, wherLegality and Canadian Sanctuary Incidents
a police o&cer arrested Amir Kazemian inside an Anglicafough the Cher' and Kazemian casesNthe only two known
church in Vancouver. Kazemian, also an unsuccessful reflastances where Canadian police have arrested migrants in
gee claimant subject to a deportation order, had been smnctuaryNdo not necessarily indicate that sanctuary

made by a di)erent refugee adjudicator) on the basis of idenontested role in these practices.
tical factual allegations. Curiously, there is no indication that Cher'Os arrest and deportation generated signi‘c
the police set out to breach sanctuary in this case. In factpitblic debate about sanctudfyJudy Sgro, then Ministe
was Kazemian who called the police to the church to4nvesf Citizenship and Immigration, further fanned the +am
tigate a complaint about a client of an online business loé this controversy when, some months later, she calle
ran from inside the church because the client had allegedlgurches to cease providing sanctuary to unsuccessful refu
engaged in threatening behaviour. When the police o&cejee claimant$’ Sgro contended that sanctuary practices
arrived at the church and discovered the outstanding depashould be stopped because they violate Canadian law. As
tation order, however, she promptly arrested Kazemian. (isSgro provocatively put it in the media, ONobody is exempt
move surprised KazemianOs supporters because other pétimma the law, no matter where you afé Kdany Canadians,
o&cers had interacted with him at the church on prior eccaas shown by letters to the edit8reditorials® and calls to
sions without incident? national radio call-in show&, concurred with SgroOs views.
While the Cher' and Kazemian cases might appear to Church groups, however, immediately responded |to
suggest that sanctuary in Canada has become less succeSsfilOs comments by insisting that they would continug to
than it was in the 1980s and 1990s, on closer inspection sedar sanctuary??2 Moreover, many sanctuary supporters
a conclusion does not seem warranted. To appreciate wtyntested SgroOs simple characterization of sanctuary as
this is the case, it is important to understand that neitharnlawful, suggesting that the matter was more complicated.
Cher' nor Kazemian was ultimately returned to his countryln particular, many noted that churches intervene only |in
of origin. cases where the Canadian government is itself in danger of
In KazemianOs case, within two days of his arrest, whixkaching international law as a result of its failure to design
garnered national media attention, the Department o& refugee determination system with adequate procedural
Citizenship and Immigration exercised its discretion tcsafeguards to prevent refugees from being deported to face
grant his prior request for Canadian Permanent Residenpersecutior?3 As a spokesperson for the United Church of
on humanitarian and compassionate grounds. Immigratioianada noted in the national media: O(e only time a church
o&cials, somewhat implausibly, claimed that the timing ofvill ever put itself in the awkward place of o)ering sanctu
the decision was not related to his arfést. ary to someone who requests it is because we understand
In Cher'Os case, resolution was much longer in cominthat Canada E is not living up to its international oblig
When Cher' was forcibly removed from sanctuary andtions.3*Similarly, a press release prepared by an association
deported to the United States he applied for US asyluaf congregations providing sanctuary notes:
based on risks of persecution he claimed to face in Algeria.
US immigration o&cials initially denied his applicatitsh. O(e real problem we want to address today is not sanctuary,
He then appealed this decision to the Board of Immigration the +awed refugee determination system that fails to protect some
Appeals (BIA). Fi*een months a*er he was 'rst deported refugees,O said Archbishop Andrew Hutchison E [c]iting the |
from Canada to the United States, the BIA announced its of a merit-based appeal process in refugee determinafions.
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Other supporters of sanctuary, however, suggested thabviders resort to this narrative when they claim that the
it is precisely because of their distance from Canadian sta&cial refugee determination system produces results that
law that sanctuary practices are valuable and should bet only are unjust, but also violate higher legal principles.
maintained. For example, in an op-ed piece inNh&onal  Occasionally, the legal principles referred to are religious
Post Father Raymond de Souza wrote: in natureNi.e GodOs law, religious natural law, etc More

frequently, however, the claim is that deportation to fgce

(e custom of sanctuary is a vestige of an era when the -abschuman rights violations is a breach of international law. As a

lute power of the state needed trimming. Our legal system tod&gsult, where the o&cial refugee determination system fails

o)ers many protections and safeguards, but it is always good to t@ protect individuals who will be subject to human rights
reminded there are places where the state does not go and wherd@ations on deportation, churches may legitimately take

does not assert its sovereighty. measures to prevent deportation. In these circumstances, it
is the state authoritiesNnot the churchesNwho are at risk|of
Or, as a caller to a national call-in radio show put it: violating the lavf®

(e third narrative involves individuals O(playing) with
[Sanctuary] is the earliest form E [of] civil disobedience E of the law.6% In this narrative, the law is imagined as a set
communities, small groups religiously a&liated or otherwise Eof complex processes, each of which is fraught with error
resist[ing] top-down applications of power E When peacefuland subject to signi‘cant delays. Individuals encounter
people stand up and break the law E they almost always have vdtyese processes and attempt to navigate them strategically.
good reasons for doing so. And so the state should E look at il other words, law is experienced as a kind of high-stakes
own processes to see what is causing this civil disobeifence. game. According to Lippert, sanctuary providers deman
strate such an understanding of law when they assert that
Iree Narratives about Law in Canadian Sanctuary sanctuary aims not to undermine existing legal processes,
Practices but rather to delay deportation in order to provide migrants
Given the existence of these controversies over the legalitiyh extra time during which legal processes can run their
of church sanctuary, it is not surprising that Randy Lippericourse. (e hope is that migrants will use this extra time to
in his systemic study of Canadian sanctuary practiceshtain more favourable outcom@s.
concludes that law plays an important role for sanctuary
providers®® To assess how Canadian sanctuary provide®anctuary and Canadian State Law
understand the relation between sanctuary and law, Lippéfthile Lippert o)ers evidence to substantiate his claim that
draws on the work of critical legal scholars Patricia Ewidanctuary providers deploy each of these three narr&fives,
and Susan Silbey, who identify three distinct narrativesis discussion of the role of law in sanctuary omits what
about how individuals interact with the I&XLippert then one would think to be a critical consideration: he does not
examines how sanctuary providers draw on each of thegger an extended analysis of the legality of sanctuary prac
narrativesto tices under state law. In fact, although he repeatedly asserts
In the 'rst narrative, individuals are imagined to be Ouphat sanctuary is illegéf, on only one occasionNin an
against the law.O (at is to say, they experience the law asemdnoteNdoes he brie+y articulate the basis of its illegality.
oppressive force in their lives, a force that must be resistedre is that explanation in full:
through avoidance strategies because it is too powerful to be
confronted directlyf! According to Lippert, sanctuary pro Sanctuary is illegal under CanadaOs Immigration Act and Crimjnal
viders frequently deploy this narrative. More precisely, they Code because it involves aiding and abetting as well as conspiracy.
o*en present sanctuary as an extra-legal means through Since at least 1976, the Immigration Act has prohibited aiding and
which marginalized migrants may avoid coercive deporta abetting migrants subjected to deportation orders and has-stipu
tion that +ows from what they consider to be arbitrary and lated 'nes of up to CDN$5,000 and two years imprisonniént.
oppressive immigration laws. From this perspective,-sanc
tuary is a form of civil disobedience to purportedly unjust Now, to be fair, journalist&, public o&cials’2 and even
laws®2 sanctuary provider8 do frequently contend, o*en without
In the second narrative, individuals are understood telaboration, that sanctuary practices violate Canadian state
be Obefore the OhigherG¥adete, OlawO is not limited tolaw. Moreover, LippertOs analysis of the role of law in samctu
o&cially declared state legal norms. Instead, law is undeary incidents aims primarily at understanding how sanctu
stood to be a majestic and rational force that Ostands outsagig providers use and discuss law, rather than at inquiring
and above social lif€%According to Lippert, sanctuary into the validityNfrom the perspective of state lawNof sugh
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uses and discussioffsAs a result, his decision not to o)er international law, the latter (representing higher law) should
an in-depth analysis of state law may be understandable. farmp the former. (at would be a scenario of con+ict of la

our purposes, however, closer attention to the relevant prbetween two distinct legal orders. Rather, the argument may
visions of state law that purport to render sanctuary illegaimply be that the removal order is invalid under domestic

is warranted. lawNpossibly, but not necessarily, by virtue of the incor
poration of international law into domestic law. (is is not
le Legality of Taking Sanctuary a con+ict of law scenario, but rather a straightforward-ques

(ere are two distinct questions to be asked regarding howvtion of legal validity from the perspective of a single (state-
state law may render sanctuary practices unlawful. (e 'rstbased) legal order.
relates to the lawfulness of taking sanctuary, and the secondOf course, while migrants in sanctuary may contepd
relates to the lawfulness of providing sanctuary. that their removal orders are invalid due to breaches| of
With respect to the 'rst question, whether it is lawful forCanadian state law, and thus that they themselves are not
migrants tatakesanctuary, it must be recalled that migrantdbreaching Canadian state law by remaining in Canada, jt is
only enter sanctuary when they are vulnerable to removahlikely that such arguments would be persuasive in court.
from Canadd® In principle, then, migrants in sanctu Indeed, those in sanctuary have usually already exhausted
ary will usually be in violation of an enforceable removalll avenues for judicially reviewing their negative refugee
order’® Section 48(2) of thémmigration and Refugee determinations as well as the subsequent immigration pro
Protection AcfIRPA] states that: OIf a removal order i€edures culminating in their removal ord€fsAny avail
enforceable, the foreign national against whom it was madéle arguments regarding the legal invalidity of those pro
must leave Canada immediately.®oreover, theRPADs cedures have, therefore, presumably already been rejected
general o)ences provisions (s.124), makes the violation loj courts by the time migrants enter sanctufry.
s.48(2) an o)ence: OEvery person commits an o)ence whoTo say that courts are unlikely to accept arguments
E contravenes a provision of this Act&e penalties for  regarding the invalidity of removal orders pertaining to
this o)ence include a possible 'ne of $50,000 and a term afigrants in sanctuary, however, does not mean that such
imprisonment of up to two years. arguments are unimportant to sanctuary practices. To the
Of course, in order to commit an o)ence by remainingcontrary, it is precisely in order to ensure that migrants gan
in Canada in breach of a removal order, the removal ordezasonably make such arguments that the church guide
in question must be legally valid. It is worth noting, howlines suggest that congregations provide sanctuary only
ever, that the validity of the removal order will frequentlfo migrants who demonstrate that they qualify for ref
be contested in sanctuary incidents. As we have seen, nge¢ protection under Canadian state law, notwithstand
migrants in sanctuary are unsuccessful refugee claimatg contrary 'ndings in the o&cial refugee determinatio
who contend that an error was made in their initial refugesysten®® In other words, one of the reasons congregatians
determination. Indeed, the standard argument is not onlgesort to sophisticated screening mechanisms is to ensure
that there was an error committed during the initial refu that sanctuary can be justi'ed on the basis that the state |has
gee claim, but also that, due to systemic procedural +amssapplied and misinterpreted state law in particular cases.
in the refugee determination systemRNmost notably thendeed, this helps to explain why sanctuary providers place
lack of an appealNthe error cannot be corrected througeo much focus on systemic procedural +aws in the refugee
o&cial channel$? In such circumstances a removal ordedetermination system, and, in particular, on the argument
might be invalid under state law for a variety of reasonthat misinterpretations and misapplications of state law
including breaches of international [&that has become in particular cases cannot currently be corrected because
part of Canadian la#? breaches of constitutional |&%, of the lack of an e)ective appeal mechan®nwhat this
or breaches of administrative law norms of proceduradhows is that sanctuary is partly about individuals insisting
fairnesss4 that state institutions, including courts, do not have the 'nal
Lippert hints at such a possibility when he notes thatord on the interpretation of state law. Sanctuary practices
sanctuary providers adopting the Obefore the (higher) laaf@, to put this point in slightly di)erent terms, premised gn
narrative frequently make reference to international humathe notion that even the highest and most authoritative state
rights lawg® It is important to keep in mind, however, thatinstitutions canNand sometimes doNget the law wrong.
assertions about the invalidity of a removal order need not In my view, then, in the event that migrants in sanctuary
take the form of a OhigherO law argument. (at is to sagye charged with violating Canadian immigration law, and
the contention is not necessarily that when a removal ordar particular with remaining in Canada in contravention of
complies with state-based immigration law but breachesremoval ordercourts are likely to dismiss arguments that
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the underlying removal order is itself invalid under domes Next, let us consider the immigration law provisions

domestic state law remain central to Canadian sanctuaggvernment o&cials apparently feel that sanctuary violates

practices. Canadian law. According to a document entitled OAvoiding
Deportation by Claiming Sanctuary,0 prepared by the

le Legality of O%ering Sanctuary Department of Citizenship and Immigration (CIC):

With regard to the second question that must be posed when

assessing the legality of sanctuaryNwhether thosepndro It is an o)ence pursuant to IRPA to aid and abet a person te cpn

vide sanctuary violate Canadian state lawNthe matter is travene the Immigration and Refugee Protection Act. In practice

even more complex. prosecution is discretionary and therefore churches which dct
(ere is one provision of Canadian immigration I8 ively assist persons in evading removal have, to date not faced

that is most frequently cited as purportedly rendering sanc charge$8

tuary unlawful, s.131 of thlRPA (is section reads, in

part: Similarly, a second document entitted OSanctuary| in

Churches, O also prepared by CIC, states: sigtss [an
Every person who knowingly Bid orabetsE a person to contra ~ 0)ence pursuant to IRPA E to aid and abet a person to-cgn
vene section E 124, or whzpunsela person to do so, commits an travene the Immigration and Refugee Protection REt.O
o)ence and is liable to the same penalty as that p&ison. In what sense, then, might providing sanctuary censti
tute aiding and abetting the o)ence of remaining in Canada

As we have seen, migrants in sanctuary arguably comnnitviolation of a removal order? Because no sanctuary pro

an o)ence under s.124 of tiRPAby remaining in Canada viders in Canada have ever been charged under these|pro

in violation of a removal ordé® (us, to the extent that visions, there is no case law to assist us in interpreting| the

sanctuary providers (1) counsel, (2) aid, or (3) abet the comrovisions in this speci'c context. However, even setting

mission of that o)ence, thiRPArenders sanctuary provid aside the arguments regarding the validity of the under

ers liable to the same punishment as the migrants therlying removal orders in sanctuary cases, it is not obvipus

selves: up to two years in jail and a $50,0083ne. that Canadian sanctuary providers in fact aid and abet [the
Let us deal with counselling 'rst. (e Supreme Court commission of an o)ence.

has recently interpreted Ocounselling an o)enceO to mearin examining whether sanctuary providers engage|in

Odeliberate encouragement or active inducement of thiling and abetting, the 'rst step is to notice that while the

commission of a[n] E o)ence.® (e Court has also noted terms are o*en used in tandem, they do, in fact, represent

that the types of behaviour covered by counselling includeistinct o)ences. As Justice Cory put itRnv. Greyeyes:

advising, recommending, procuring, bringing about,

soliciting, asking repeatedly for, seeking, inviting, making (e terms OaidingO and OabettingO are o*en used together in the

a request, petitioning, urging, instigating, or persuadfng.  context of determining whether persons are parties to an o)ence.

Now, it must be said that some sanctuary providers likely Although the meanings of these terms are similar, they are-separ

do counsel particular individuals to enter sanctuary and ate concepts E To aid E means to assist or help the actor E o

remain in Canada in violation of a removal order. Where abet E includes encouraging, instigating, promoting or precu

they do so, they may be guilty of counselling the-com ing the crime to be committe®.

mission of an o)ence. Where, however, migrants take the

initiative and decide to remain in Canada (whether in sand.et us, therefore, consider QaidingO and OabettingO in turn.

mission of an o)ence. Rather, whether sanctuary providhe o)ence of Oaiding.0 However, where churches publicly

ers engage in counselling the commission of an o)ence islaclare that they have provided sanctuary to a particular

contingent, factually dependent matter. migrant, adding that they will not take any steps to resist
o&cial enforcement activities, then it is not clear how they
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are OaidingO the migrant to commit the o)ence of remainipgohibits not only Oaiding®@but also Oharborin®aliens
in Canada in violation of a removal order. (is is signi‘cant not lawfully entitled to enter or remain in the country.
because many churches take active steps not only to infolndeed, in the 1980s several sanctuary providers were con
state o&cials about their decision to accord sanctuary, buicted of harbouring aliens unlawfully present in thel€fs.
also to indicate that they have no intention of interferindvioreover, as in the US, harbouring is recognized as distjnct
with enforcement measures. (e following comments by afrom Oaiding® in Canadian law. For example, although the
sanctuary provider are typical in this regard: Canadian Criminal Code contains general provisions pn
Oaiding¥’ it also explicitly criminalizes Oharbouring®
(e decision was made right from the outset that this church those who commit speci'c crimeé&8
would never be locked so that the authorities could never say that (ere is, therefore, a distinction between Oaiding® and
they were stopped from coming into the church. And we went o®harbouring® under Canadian law. Because Canadian law
public record E that the church was always open and we were netoes not explicitly prohibit harbouring migrants who are
going to stand in the way of the I28A. unlawfully present in the country, in my view, merely-pro
viding shelter, food, and other services to such migrants
Other sanctuary providers echoed such an approach: should not be considered Oaiding® the commission of an
o)ence.
We called the immigration people and said, Olf you want to come in (e second reason why OaidingO should not be -inter
at any time, we will show you around EO If Immigration decidedpreted to cover providing food, shelter, and other sery
that they wanted to come pick [the person in sanctuary] up, theges to migrants subject to a removal order is that such an
[can] just tell us. WeOll hold the door [openife arenOt going to interpretation would cast the net far too widely. Indeed,
stand in the way of an actual apprehension, but we are also golfijs interpretation would criminalize the work of organiza
to grant her sanctuar@o! tions that run shelters for women without legal immigratign
status who are victims of domestic violence, legal clinics
It is, moreover, important to note that, by virtue ofthat o)er services to undocumented migrants, schools that
legislation repealing all recognition of sanctuary as a matducate children who are not lawfully in the country,-hgs
ter of state law in the seventeenth centfyhe fact that pitals that provide emergency medical treatment to individ
migrants may be located inside churches in no way dimimials without status, and even police services with OdonQt ask,
ishes the legal authority of Canadian police or immigratiodonOt tellO policies regarding immigration status. By pro
o&cials to enforce removal orders against them. If authowiding services to migrants unlawfully present in Canada,
ities choose not to enforce removal orders against migrargsch organizations arguably OaidO migrants to remain in
they know to be taking sanctuary inside churches, that de€@anada unlawfully, and thus could, in principle, be covered
sion is purely politicali . the government wishes to avoid by the broadest possible reading of the OaidingO provisions.
the negative political reaction that media accounts of the ublwever, if Parliament intended to criminalize all humani
of police force inside a church inevitably engenders). Merdigrian assistance provided to migrants who are in the-coun
increasing the political cost of enforcing state law should naty unlawfully, surely they would have done so explitily.
be interpreted to constitute OaidingO; otherwise anyone whdRather than adopting an overly broad understanding|of
seeks to bring public attention to unpopular enforcemenaiding,0 a more reasonable approach would be to restrict
measures would be guilty of OaidingO the commission of@aidingO in this context to scenarios where the accused
o)ence. materially assists migrants to avoid detection or otherwise
It is worth noting one other sense in which sanctuargvade the enforcement of a valid removal order. In apply
providers might be said to commit the o)ence of Qaidingify this restricted understanding of Oaiding,O it is import
namely by sheltering, feeding, and providing other servant to recall that when churches o)ering sanctuary engage
ces to individuals in sanctuary. (is reasoning would runsolely in exposure strategies, they, by de'nition, do not
as follows: when people knowingly assist migrants subjexdsist migrants avoid detection. Moreover, while they may
to removal orders by providing them with food, shelter, omcrease the political cost of enforcing removal orders, they
other services, they facilitate those migrants® ongoing viai®*en nonetheless assert in advance that they will not-phys
tions of the removal orders. ically interfere with the enforcement of removal orders. |In
(ere are, however, two problems with such reasoning.my view, then, to the extent that sanctuary providers engage
(e 'rst is that Canadian legislation does not explicitly pro solely in exposure strategi@8they should not be under
hibit OharbouringO individuals who are unlawfully presestood to be OaidingO the commission of the o)ence com
in Canadd?®3 (e equivalent US legislation, in contrast,

50

I" HS%&B(%6%)*E, - /(01"23$84%55BPTB0II05$8 158 $7 UL 7$%=0:82228 1" @==70A;=0284B28<2??29C5ME$7&%=02!
E05$&1605("3$720=1$*7$372:;5=026%8:01=70A,=TRAEPS:0;?" G2R2&45227$75086B621$1372>0:$:2($270)08I682(27+
%7$TS0=E&2($270)0&THRI05%=0RBG;)$1"<V6&%: VK TRVER'SG;)$$1 0150=$:."



Bordering on Legality

mitted by migrants who remain in Canada in violation of a Moreover, as with a broad interpretation of Qaiding,0
valid removal order. there is a serious danger in adopting an expansive reading
So much for Qaiding,0 but what about the third possilofeOabettingO that would cover the kind of moral and pol
grounds for the purported illegality of providing sanctu itical support that church communities o)er migrants i
ary, namely the immigration law provisions on Oabetting®&nctuary. Merely o)ering moral and political support o
Abetting in Canadian law is similar to the criminal law-pro people who violate a valid lawNrather than encouraging
visions on counselling an o)ence, in that abetting involvethem to break the lawNshould not constitute Oabetting®
encouraging someone to commit an o)ence. As Justice Cdest the net be too widely cast. In fact, an expansive inter
noted inR. v. Greyeyeshe Criminal Code provides that  pretation of Oabettingd would catch a signi‘cant number
of in+uential public o&cials and community leaders, who
any person who abets any person in committing an o)ence isr@gularly provide political assistance to migrants who are in
party to that o)ence. In order to secure a conviction, the CrowrCanada in violation of removal orders. Indeed, several |sit
must prove not only that the accused encouraged the principding members of Parliament have o)ered political suppart
with his or her words or acts, but also that the accused intendéd migrants in sanctuary, and would thus be vulnerable| to
to do sott prosecution under an excessively expansive understanding
of Oabettingt&s
Similarly, in a frequently cited passage, the Alberta Supremeln my view, the best interpretation of OabettingO in fthe
Court explains that, to secure a conviction on the charge ebntext of church sanctuary incidents is a restricted-read
abetting, the accused ing that would cover only circumstances where sanctuary
providers actively encourage migrants to remain in Canada
must intend that the words or acts will encourage the principain violation of a valid removal order. Whether particular
(e criminal law is concerned with acts or words that are done orsanctuary providers in fact do so is a factually contingent
uttered with theintent or for the purpose of counselling, eacoumatter; the mere accession to a request for sanctuary by a
aging, instigating or promoting the commission of the acts by thégrant should not, on its own, be understood to constityte
principal actorAccordingly before an accused person can be corOabetting.O
victed the Crown must prove, beyond a reasonable doubt, both the
words of encouragement and the intention of the appellant to sk Final Word on Legality and Canadian Sanctuary
encouragél? Practices
All of this is to say, then, that those asserting that Canadian
In other words, whether sanctuary providers engage in abstnctuary practices are clearly illegal have not accorded
ting rests on whether they encourage or instigate the cosu&cient attention to the relevant provisions of state Igw.
mission of the principal o)ence.¢ the migrant remaining A close assessment reveals that individuals taking sanctu
in Canada in violation of a valid removal order). ary may appear to be in violation of a removal order, but
As with my discussion of the o)ence of counsellinghurches providing sanctuary take measures to ensure fthat
above, whether sanctuary providers engage in abettingtl®y can at least plausibly argue that these removal orders
a factually contingent matter. Some sanctuary provideeze legally invalid under state lawNeven if the state refuses
likely do encourage migrants to remain in Canada in vido recognize this legal invalidity. Moreover, even if the
lation of a valid removal order. In other cases, howeveaemoval orders in question are legally valid, and it is thus
migrants requesting sanctuary fully intend to remain irunlawful for individual migrants to remain in the countr
the country regardless of whether they succeed in obtainibg taking sanctuary, it is still not at all obvious that faith-
sanctuary. If they are unable to obtain sanctuary, they wilhsed communities publichrovidingsanctuary necessaril
remain underground and try to avoid detection by immi violate state law.
gration authorities. If, on the other hand, they succeed in In the end, while there is admittedly room for disagree
obtaining sanctuary they will publicly move into the churchment regarding the legality of Canadian sanctuary practices
and hope that the state chooses not to enforce the removalder state law, what is certain is that such practices invplve
order against them. In such circumstances, it is unclear & fascinating set of legal claims. In particular, sanctuary
what sense church communities that accede to requests foactices raise competing jurisdictional claims between
sanctuary can be said to OencourageO the commission ofrthiiple, partly overlapping, legal systeiins domestic law,
principal o)ence of remaining in Canada in violation of ainternational law, ecclesiastic law). (ey also involve die
removal order. ing interpretations about how those multiple legal systems
intersect, and what to do in the event of con+ictNalthough
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| hasten to add that one should not be too quick to presunseibstantive complaints about the refugee determination
that there are necessarily con+icts. Sanctuary practices agstem. (at is to say, sanctuary advocates suggest that, [due
raise questions about who has the 'nal word on interpretingp systemic procedural +aws in the Canadian refugee deter
norms within state-based legal systems, whether state instiination system, including the lack of an e)ective appeal
tutions or those who are subject to them. mechanism to correct false negative determinations, some
What | want to emphasize in all of this is that asseswho do in fact qualify for refugee protection under state
ing the claims and questions raised by sanctuary practides/ are not recognized as such. Churches then suggest that
requires close attention not just to broad political arguit is only because of these procedural +aws that they must
ments, not just, that is to say, to how sanctuary is discusssdp in to prevent the unlawful deportation of such Ogenu
and debated. Rather, close attention must also be paidineO refugees. In order to be in a position to plausibly make
the precise legal norms that inhere in the legal systemssath assertions, churches are placed in the curious posjtion
play in sanctuary incidents. Such close attention o)ers af mimicking the decision-making processes mandated|by
intriguing picture of legal systems not only con+icting, bustate law in order to determine whether those seeking sanc
also interacting, and, at times, even mimicking one anothéunary do, in principle, qualify for refugee protection.
in order to publicly highlight the internal inconsistencies in (e second sense in which sanctuary providers may claijm

the opposing legal decision-making process. that they do not breach state law concedes that migrants in
sanctuary themselves violate immigration law. (ey may do
Conclusion on to argue, however, thptiblicly providing sanctuary to

Despite its formal abolishment as a matter of state law guch individuals is not unlawful because, so long as sanc
the sixteenth and seventeenth centuries, church sanctudawmary providers do not conceal migrants from authoriti¢s
continues to be practiced in Canada to this day. (ese pracand do not resist enforcement activities, they do not legally
tices have been surprisingly e)ective, not just in terms afterfere with the enforcement of state immigration law.
preventing thede factodeportation of individual migrants On this view, although the state may choose not to under
who allege a fear of persecution (and in securing legatimntéke deportation measures against individuals known to| be

mination system into compliance with both domestic andi manner cognizable by state law. Of course, where sanctu
international law. ary practices involve concealing migrants from detection|by
Law plays a complex and controversial role in contenimmigration o&cials, such reasoning would not apply.
porary Canadian sanctuary practices. While public debates Taken together, the argument that Canadian govern
about the legitimacy of church sanctuary frequently turn oment o&cials o)ered in response to the incident involving
the issue of whether sanctuary is a justi'able form of civiMohamed Cher' {.e. that churches should cease provi
disobedience to purportedly unjust laws, framing sanctuarng sanctuary because Ono one is above the lawO) is|based
in such terms is problematic on several levels. In particon an excessively narrow view of the legal claims involved.
lar, many of those involved in church sanctuary practicek be sure, there are rule-of-law arguments in favour of the
do not accept that these practices in fact violate state lawtion that churches should not be allowed to exempt them
and thus that they can accurately be characterized as cgelves from the application of Canadian immigration law.
disobedience. Moreover, it must be acknowledged that some Canadjan
(ere are two distinct senses in which we can understandanctuary providers insist that sanctuary practices pre

is unlawful, and that when faith-based communities takeiary practices may actually uphold both Canadian and
measures to prevent such unlawful deportations they aingternational law by establishingde factaappeal mechan
actually enhancing respect for the rule of law. Interestingligm to catch errors in the procedurally +awed o&cial-refu
these arguments usually involve procedural rather thagee determination system, thereby preventing Canada from
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unlawfully deporting refugees to countries where they face in Germany(Berlin: German Ecumenical Committee on

persecution. Church Asylum, 2007), online: http://www.kirchena
syl.de/1_start/English/Church%20asylum%20in%?20
Germany.p@>.

NI"#$ 6. Only two reported sanctuary incidents in Canada, both|of

1. (ere are also sanctuary traditions in several non-Chris  Which occurred within the last two years, have involved

tian religions. For discussions of sanctuary in Islamic law, non-Christian faith-based communities. (e 'rst incident
for example, see Ghassan Maarouf Aradsgum in the involved a Montreal mosque, and the second involved a
Arab-lslamic’ Tradition(Geneva: UNHCR, 1987); Khadija Hindu temple in Vancouver. Lisa-Marie Gervais, OLOimam

Elmadmad, Asile et rZfugiZs dans les pays afro-arabes JaZiri sOenfermera dans sa mosquZe pour Zviter dO-tre
(Casablanca: EDDIF, 2002). expulsZ0e Devoif16 December 2006) A4; Jane Armstrong,

ORefugee seeks asylum in Sikh terfple®@be and Mail
(9 July 2007) S1.

For a review of Canadian sanctuary practices see Randy
Lippert, Sanctuary, Sovereignty, Sacri$ce: Canadian

2. For discussions of the history of sanctuary, see Kent Rigsby,
Asylia: Territorial Inviolability in the Hellenistic World
(Vancouver: University of British Columbia Press, 1996); Jarl-
Hallebeek, OChurch Asylum in Late Antiquity: Concession ; ) i
by the Emperor or Competence of the Church?0 in E.C, Sanctuary Incidents, Power, and (eancouver: University
Coppens, edSecundum lus: Opstellen aangeboden aan prof ©f British Columbia Press, 2005) [LippeBanctuary
mr. PL. Nsve(Nijmegen, 2005) at 163D188]ine: <http:// David Matas, OCanadian Sgnctuaryo (198\8) 8:2 Rafu_ge
dare.ubvu.vu.nl/bitstream/1871/9006/1/church+asylum. ~ 14 Charles Stastny & Gabrielle Tyrnauer, OSanctuary in
pdf>; J. Charles Coke Sanctuaries & Sanctuary Seekers of ~ canadaO in Vaughan Robinson, €d., International
Mediaeval Englan@_ondon: George Allen & Sons, 1911);  Refugee Crisis: British and Canadian Resp(imseson:
Jorge Carro, OSanctuary: (e Resurgence of an Age-Olg ™Macmillan, 1993).

Right or a Dangerous Misinterpretation of an Abandoned 8- LiPPert, Sanctuarysupranote 7.).
Ancient Privilege?® (1986) 54 U. Cin. L. Rev. 747; Matthelyy 'Pid- at 15.

Price, OPolitics or Humanitarianism? Recovering thid- Ib!d'

Political Roots of AsylumO (2005) 19 Geo. Immigr. L 1. Ibid.

277, 12. Ibid. at 1.
3. l use the term Ostate lawO throughout this article to referto Ib!d' at 35D37.
o&cial law emanating from state-based legal orders. Somé- :E:g Z: g;

readers may 'nd this unusual, given that OlawO is usu

used without a qualier to refer to o&cial law emanat 16 Ibid. at 40. In one case, however, the police arrested migrants

ing from state-based legal orders. However, the qualier taking sanctuary in a self-declared OchurchO that lacked 0&

is necessary because this article deals in part with norms Ci@l recognitionibid. at 40, n9eé.
emanating from non-state institutions that seem to shar I 'b!d' at 40. . .
certain legal properties.¢ canon law). Nonetheless, for 18- IPid. at 40D41. (e authority to make exceptions from the

the limited purposes of this article, little turns on whether ~ '€9ular immigration procedures +ows frolmmigration
non-state norms can properly be termed Olaw@eaddrs and Refugee Protection ABIC. 2001, c. 2IRPA, 5.25.

who are uncomfortable with the concept of non-state layy9: LiPPert,Sanctuarysupranote 7 at 40041.
§. (e average duration of sanctuary incidents was 've

should feel free to adopt some other term. For a gener% ) T o ;
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Wither Sanctuary?

RI"#$ K. L%&&'()

Abstract migrants facing imminent arrest and deportation, o*en

Features of all "y sanctuary incidents occurring ifior extended periods, and making migrantsO plight kngwn
Canada from 1983 to early 2009 are described and reé@rifie public and state authorities. By the early 2000s in
trends identiled #e duration of sanctuary incidents has ¢anada, this OexposureO form of sanctuary had bedeme a
increased dramatically, the success rate has declined,/afg!ast court of appeal for some failed refugee claimants
no new incidents have commenced in more than one (Iiah%ng deportation. Yet, despite its relative success in-secur

~ L INg_status or reprieves for migrants in peril, more recently
a half yearsSanctuaryOs apparent decline in its Oexpostlﬁ%éorm of sanctuary is showing signs of withefine

form as an e$ective resistance strategy is likely relateéiismeCt cohering with this development, and revealing bpth

several factors, includinq less interest among mass megligy,, sanctuary is changing and its possible future, is|the
the federal governmentOs adoption of a more authorif@e of the merit-based appeal as an emergent goal in| the
ian approach toward immigration and refugee policy, aRgscourse of sanctuary providers.

the rise of support for a merit-based legal appeal for failedis article has two purposes. First, it seeks to update

refugee claimants evident in sanctuary discourse a comprehensive 2005 study of Canadian sanctuary that
. . explored all thirty-six sanctuary OexposureO incidents from
RZsumZz 1983 to 2003.Another fourteen sanctuary incidents have

Les caractZristiques des cinquante cas de sanctuairecsutmenced since and remain unexamined in relation|to
venus au Canada de 1983 au dZbut 2009 sont dZctitissearlier studyOs ,ndings. +e aim in the ,rst section pf
et les tendances rZcentes identilZesiurZe des cas dethe paper, then, is to provide a brief but up-to-date skefch
sanctuaire a augmentZ de fason spectaculaire, leur t&fkwenty-six years of sanctuary in Canada and discern if
de rZussite a diminuZ, et aucune nouvelle demande d@4§jiBoW this phenomenon is changing. +us, | describe
nOest survenue depuis plus dOun an dtalbaisse appa basic features and trends of the Canadian sanctuary phe

rente de I0e%cacit? du refuge dans sa foragsZ& nomenon to April 30, 2009. While many features of sanctu

. . > . .3ry Incidents remain largely unchanged a*er 2003, | argue
comme stratZgie de rZsistance est probablement i g gey. 9 T
he sanctuary phenomenon is nonetheless mutating in sev

plusieurs facteurs, dont une baisse de dOintZrst par%rlasways and most signi,cantlyNin its Oexposure® fdrm

mZdias de masse, IOadoption par le gouvernement fZd41ak{is showing signs of withering away as a resistance
dOune approche plus autoritaire ~ I0Zgard de politiquesygi#égy. +us, despite increased awareness of sanctuary as
IOimmigration et les rZfugiZs ainsi quOune augmentafigdssible resort and its past success in securing positive
Zvidente dans le discours entourant la notion du safggal outcomes, in recent years the duration of sanctuary
tuaire, de 10appui pour le recours juridique fondZ suintédents has increased dramatically; the success rate has

mZrite pour les demandeurs dOasile dZboutZs noticeably declined from previous levels; and no new inci
dents have occurred in more than a year and a half. +e ,nal
Introduction part of the article, consistent with these ,ndings, aims |to

Emerging in the early 1980s across the West, sanctudyther explore how and why sanctuary is changing. +us,
has entailed providing protection in church buildings tothe second purpose of this article is to consider possible
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reasons for identi,ed trends and their implications for sancarticleOs purposes a Osanctuary incidentO is de,ned |as an
tuaryOs possible future. | argue that sanctuaryOs appamsirrence involving at least one migrant entering physical
decline in its OexposureO form is likely due to several factprstection for at least one day to avoid deportation coupled
including less interest among mass media and the fedewgith a strategic e-ort to concurrently expose this fact [to
Conservative partyOs rise to power in 2006, accompaniednass media, broader publics, and political authorities. +His

a more authoritarian approach to managing immigrationde,nition throws into relief the kinds of practicest con

and refugee policy than its Liberal government predecesssidered to be Osanctuary incidentsO here. Occasionally pub
However, the rise of support for a merit-based legal appdalized promises to grant sanctuary by church o.cials haye
for failed refugee claimants in sanctuary discourse is alsot been followed by actidd,in which case migrants hav
signi,cant in suggesting where sanctuary might be-leagvoided having to enter the physical protection of sanctuary
ing and is therefore paid special attention in this sectiobut nonetheless have achieved a governmental reprieve or
To accomplish both purposes, | draw on extensive empiricedceived legal status seemingly as a consequence. As well,
research on sanctuary occurrences in Canada from 1983stoce 1983 two instances of concealed sanctuary have |been

early 2009. OexposedO a*er the fact, which is to say that exposure was
not a strategy to aid those threatened with expulsion at|the
Previous Sanctuary Research moment or in the immediate a*ermath of granting sanct

Contemporary sanctuary activities were manifest in tharyl2? Several churches have also assisted migrants to |ght
United Kingdom as early as the late 19%8sough the  deportation using tactics closely associated with sanctuary
1980s, 1990s, and 2000s mass media reported sanetorts, for example, protesting, publicly proclaiming su
ary activity across Western Europe, including in Franc@ort, or paying legal feé3put without providing physical
Germany, Belgium, the Netherlands, Norway, Switzerlangrotection from authorities. +ese three sets of circu
and Finland, events that have yielded surprisingly littlstancesNthreatened sanctuary, concealed sanctuary lack
scholarship (but see this issue). In contrast, following ifag purposeful exposure, and anti-deportation e-orts of
ascendancy beginning in the early 1980s in the US, sancthurches not entailing physical protectionNare presently
ary received extensive stuyet, despite the large corpus ofeither unknowable or comparatively rare and are therefore
US work stemming from several disciplines, much remairsxcluded from consideration as incidents in this article.
unknown about aspects of this phenomenon, includiog
and why sanctuary in a speci,c form mutates or withersResearch Procedures
over time. In Canada, prior to the early 2000s, scholarshigesearch procedures necessarily overlap with those in the
on sanctuary was limited to several brief, obscure arficle2005 study. No organization or group collects and-pub
+e only two extended accounts of singular Canadian sandishes comprehensive information about sanctuary-ingi
tuary occurrences in the early 1990s were authored by relents as de,ned above. +erefore, Internet search engines
gious authoritie$.Due in part to this dearth of research, incovering news and refugee-advocacy-related websites|and
late 2005 a comprehensive study of sanctuary incidents wadexes covering major newspapers and national popular
published? Overall, sanctuary activity was found to consisand church periodicals from the mid-1970s to early 2009
mostly of local e-orts separated socially and geographicallyere exhaustively searched. Providing the most cempre
from one anothe? rather than a discernible and integratedhensive, up-to-date portrait of sanctuary possible there
religious movement spanning regions or the nation. fore required si*ing through a large volume of material fo
+is 2005 study and other previous scholarship distin discern texts documenting sanctuary events. Beginning in

mass media, the public, and political authorities at locatprs on how to support the sanctuary e-ort. +ese served gs
regional, and/or national levels; concealment is essentiadlyfurther abundant data source. As well, forty-eight open-
about avoiding such attention. Sanctuary as exposure is floeused interviews with supporters intimately involved |n
main focus here; the full extent and features of instanceanctuary e-orts were conducted from 2001 to 2007. +ese
of concealed sanctuaryNthough worthy of studyNremainpersons included clergy, retirees, small business owners,
unknown, a point to which | return in the conclusithtat labour union o.cials, lawyers, and medical professiondls
said, in Canada the basic distinction has proven permeablgho were members of churches or local communities|in
+e 2005 study showed that incidents in Montreal, Toronto,which the incidents occurred.+ese interviews entailed
Edmonton, and other Canadian cities entailed concealirguestions on incidentsO origins, organization, and outcomes;
practices within exposure strategies. Nonetheless, for thusovided detail unavailable elsewhere; and facilitated access
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to unpublished documents assembled by sanctuary provi@twenty-three) involved only one migrant. +e remaining
ers from twelve incidents, including four of longer durationincidents involved two (6 per cent), three (6 per cent), four (6
ProvidersO documents included correspondence, lea/gisr cent), ,ve (10 per cent), and greater than ,ve (14 per cent)
press releases, chronologies, petitions, texts of relevant lagajrants. Together these ,ndings reveal, as noted in the 2005
decisions, and minutes of support group meeting. For thitudy, that the most typical incident involves a single adult
article, new data pertaining to incidents occurring fronmale. +is is evinced in seventeen incidents (34 per cent).
2004 to April 30, 2009, were integrated and compared wiBigni,cantly, almost half this total (eight, or 16 per cent |of
existing data from 1983 to 2003. all incidents) has occurred since 2003, and although there
remains some variability across the occurrences, this kind
Part One: A Brief Portrait of Twenty-Six Years of of incident has become decidedly more typical. +us, while
Sanctuary in Canada variability in the sex and number of sanctuary recipients con
In what follows | brie/y update several basic features of sarignues, it has declined since 2003. Extreme variability remains
tuary in Canada documented in the 2005 study: religiogvident, however, in the nationality of those granted sangtu
denomination, church location, recipients® characteristics ( ary, whereby thirty-two nationalities are represented in the
age, sex, number, and nationality), legal outcome, duratiofy incidents, with Salvadoran (four) being the most preva
and prevalencd.¢, year of commencement). | also identifylent. +is statistic remains consistent with the 2005 study and
key trends regarding several of these aspects since 2003. thus with the localized, contingent character of sanctuary
provision in Canada. It remains largely incongruous with can
Religious Denominations and Church Locations ceiving sanctuary as an organized social movement reagting
To date, sanctuary has involved Christian denominatiori failed refugee claimants from speci,c regions or nations.
almost exclusively. Of the ,*y incidents, eight (13 per cent)
involved Anglican churches, twelve (24 per cent) United,egal Outcomes and Duration
fourteen (30 per cent) Catholic, and ,*een (30 per cent)n all ,*y incidents, arrest’ and deportation of the migrants
involved other Christian denominations. +is was expectedconcerned was e-ectively delayed for at least several days.
given these three denominations® dominance, and thattis time permitted church, community, and political sup
Christian churches generally, within Canadian communport to grow through carefully managed public exposure| of
ities. +e remaining sanctuary incident involved a Sikh andnigrantsO plight; funds to be raised through donations and
a Hindu templé® Several cities have experienced a disprother activities to retain superior legal representation and
portionate number of sanctuary incidents, including terpay for private sponsorship applications, Ohumanitarjan
in Montreal (20 per cent), nine in Vancouver (18 per centgnd compassionateO claims, and additional Federal Court
,ve in each of Winnipeg (10 per cent) and Ottawa (10 pexppeals; and o*en some level of negotiation with immigfa
cent), and three in each of Calgary (6 per cent) and Torontion authorities and the Minister to commence. As well, |as
(6 per cent). Not surprisingly, these are cities where refugglegown in Table 1, a majority of the ,*y sanctuary incidents
determination hearings take plaewhere refugee claims manifesting in Canadian communities over the past twenty-
are consistently rejected, and therefore where persons mebtyears have yielded favourable legal outcomes for migrants,
likely to be later granted sanctuary reside. +e remainingventually leading to immigrant status or comparable legal
s*een incidents have occurred in smaller centres acrosarangementse(g, a long-term permit to remain in Canada).
Canada (no incidents have occurred in Saskatchewdmxcluding the ,ve incidents involving mixed, undecided,
Prince Edward Island, or northern jurisdictions). and unknown outcomes, 73.3 per cent (thirty-three of forty-
,ve) yielded legal status for the migrants involved.

—~

Recipients . TABLE 1: Legal status outcome of migrants

A total of _285 migrants now have been granted sa_nctuary granted sanctuary, 1983D(Apr. 30) 2009
across ,*y incidents. +e overall average age of adult migrants

at the centre of incidents and for which information is avail ©Ut€°me N .
able is 37.1 (N=61). +is means migrants® age has incregsBermanent/long-term legal status 33 66.0
markedly, from 34.7 (N = 47) before 2003, to 45.1 (N = 1ft) expected/gained

a*erward. +is is tantamount to a shi* from young adult to | Deported/went underground 12 24.0
middle-aged adult migrants receiving sanctuary. In terms {f,ndecided/unknown 4 8.0
sex, twenty-,ve incidents (50 per cent) involved migrants df i

both sexes, eighteen (36 per cent) involved males only, g pefme gained status/some deported ! 2.0
seven (14 per cent) females only. Almost half the inciderts 50| 100.0
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+e thorny path to securing permanent legal status or longPart Two: Considering Trends, the Merit-based
term permission to remain in Canada varied signi,cantlyAppeal, and Sanctuary@s Future
across the incidents too. In almost one-third of the incidentg/hat follows is not the last word but rather an e-ort to-fu
sanctuary recipients were required to temporarily and- Ov@her stimulate thinking about how and why sanctuary actjv
untarilyO exit sanctuary (and Canada), legally enter natio@¢ may be changing and to contemplate its future in Canada.
such as the US and then reapply for immigrant status the®ne aspect that should be noted at the outset in this regard
or re-enter the refugee determination process a*er a-desig that the recent trends, described above, are likely inter
nated period consistent with CanadaOs immigration regutvined. +at is, the lack of new incidents of late may well
tions at the time. In these instances this was accompllsf‘ﬁg due in part to would-be prov|ders and reC|p|ents recog
usually through Department of ImmigrationOs promisesizing increasing duration and to a lesser extent fewer guc
of special or expedited consideration of applications. Sug@sses of other recent incidents. It may well be that potential
promises remained uno.cial and verbal to allow immigra and previous providers (and migrants) recognize the daunt
tion and relevant pOlitical authorities to avoid declaring a']g sacri,ces required over a much |Onger period to main
general amnesty or establishing precedent a-ecting othgfin sanctuary and the greater uncertainty about whether
mlgrants in similar dire situations. Other sanctuary Cas%nctuary would lead to |ega| status. As well, duration ay
ended with the granting of a MinisterOs Permit or a Fedefgl a direct re/ection of greater di.culty in negotiating an
Court ruling. +e remaining incidents have concluded with otherwise securing legal status for the migrants involved
migrants exiting to Ogo undergroundO and live Oillegaltyig is re/ected in the lower success rate. Nevertheless| the
surrendering to immigration o.cials; undergoing police increased duration and the dearth of new incidents are also
arrest and deportation; or several of these outcomes.  possibly due to other factors. +ese include less attention
from mass media as well as the federal government®s adop
Recent Trends tion of a tougher stance toward sanctuary recipients. Bpth
+ere is an overall average of two incidents commencingvould render sanctuary as OexposureO less feasible ang more
per year (N = 50). Yet, suggestive of sanctuaryOs declingi.aalt to undertake. | discuss these two factors before
a resistance strategy, as of April 30, 2009, no new incidefuming to the merit-based appeal.
have appeared for twenty-two months (the Singh incident Sanctuary as OexposureO and its success are highly
involving a Sikh and a Hindu temple began on July 1, 200d@¢pendent on whether and how the incident is depicted in
and none commencing in Christian churches for more thamass media. Sanctuary decisions elicit an exceptional qual
two years. More signi,cant is the recent trend in incidenity.20 Stemming from this exceptional aspect, sanctuary
duration. +e average duration of 8 sanctuary incidents has garnered mass media attention since 1983. +is progess
is 314.6 days (N = 49). However, in the 1980s (N = 2) it walaced migrantsO experiences in the refugee determination
only 19 days. During 199091994 (N ¥ #)e duration was process (including inadequate legal representation, transla
113.5 days. For 1995D1999 (N = 16) it reached 182.3 daydidarerrors, and general neglect of new evidence in support
200002004, (N = 14), 313.6 days; and for 2005bearly 200@Jaims) in the public spotlight along with claims about
(N = 11), the average duration was an astonishing 686l& ignored worth of migrant families and individuals to the
days +is last statistic is remarkable because it is more thanationNand, typically, to a speci,c local church and co
double the average incident duration in the preceding ,vemunity. However, the dwindling rarity of sanctuary (the fact
year period and almost four times the average duration tfat there now have been ,*y incidents) may well be making
the late 1990s. In short, incident duration has increaseHis form less extraordinary and newsworthy over the past
dramatically since 2005. +is means a decidedly more-arddew yeargl With each new occurrence, subsequent exposure
ous two-year sanctuary experience for providers entailirand potential support may decline. It may also be more dif
provision of continuous material and moral support, andcult to generate compassion and sympathy in mass media
for migrants entailing e-orts to garner support and surviveand/or among would-be supporters and providers from the
in the spatial con,nes of a church building for a protractedocal church and community due to the trend noted abgve
period. At the same time, only ,ve of eleven incidents (4®ward not only more single adult male migrants entering
per cent) since January 1, 2005, have yielded legal statusénctuary, but also toward older (middle-aged) male
the migrants involved. +is is markedly lower than the over migrants compared, for example, to nuclear families wijth
all success rate of 70 per cent (N = 30), noted in the 20&}&ldren. A sanctuary provider in Edmonton noted this was
study for the period ending 2003. a factor in the support generated for a migrant family:
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If it was just him E OOkay youOre a big boy E look a*er yourselfitbunalNthat e-ectively created a legal domain never seen
E but when you see little children and a woman that through ndoefore. Put another way, the inherently political question| of
fault of her own E [is] in a foreign country with no way of get Owho is a refugee?O underwent juridi,cation in Canadal. As
ting back, no way of communicating E +e congregation E had well, knowledge generated for refugee determination pur
a great deal of empathy for them which they may not have had fposes had been deemed politically tainted since formaljza
just M had he been single. (Interview 14, 2001) tion of the process in the early 1980s and for this reasop in
1989 the documentation centre was implemented to-over
Another factor leading to a lower success rate may well beéme this situation, its openness to public scrutiny being a
a harder line among Ministers of Immigration and o.cials. key element of the new programOs déSitjits this ongoing
While it remains unclear whether the arrest of Mohammed-ort to ensure distance between determination decisians
Cher, in a Quebec City church in 2004 by police on a baiknd the whims of Canadian political authorities that serves
related rather than an immigration o-ence was encourageas a condition of possibility for the later ascendancy of the
by the Immigration Minister or o.cials?the extensive mass merit-based appeal.
media coverage that followed undoubtedly suggested that aAbsent in determination policy from the 1970s onward,
harder line in the form of physical arrest and detention afind still omitted from formal determination practices, is|a
sanctuary recipients by immigration o.cials was now a reainerit-based appeal of a rejected refugee claim that would
possibility. +is harder line is also seen in the Immigrationallow, for example, introduction of new evidence supportive
MinisterOs and o.cialsO public refusals to negotiate witha claim during a formal hearing in the event of a negative
sanctuary recipients and supporters. +is is especially evitatus decision. Nonetheless, three Oappéhis@ become
dent in statements by Ministers of Immigration since thavailable during the determination domainOs formative per
departure of Judy Sgro in 2004 and the Liberal governmerigds +e rst is an appeal at the Federal Court of Canada
subsequent failure to secure a majority of seats in Parliament points of law if an error is deemed to have occurred.
in the following election, but especially since the subsequeré second is a risk assessment for failed refugee claimants
rise to power of the Conservative party in 2006 and its mofgcing deportation whereby a Department of Immigratiqn
authoritarian approach to immigration and refugee policyo.cial examines a failed claimant®s ,le to determine| if
Emblematic of their new approach is the recent decision #n immediate threat to the claimantOs life will result from
grant more power over immigrant selection to the Ministedleportation. If a risk of return and Federal Court review are
of Immigration, an historical change from past immigra rejected, a claimant can request humanitarian and compas
tion policy23 sionate intervention by the Minister of Immigration to stay.
Whatever the e-ect of these factors on sanctuary-praee vast majority of all three OappealsO by refugee claimants,
tices, as signi,cant may be a gradual mutation in sanctiowever, tend to be rejected.
ary discourse, one which may also shed light on sanctuaryOByo other developments require brief mention for th
future. While its absence from the formal refugee determindiscussion that follows. First, during this formative perig
ation process continues, even a*er enabling legislation, thige formal introduction of private sponsor resettlemen
merit-based legal appeal has been gradually more presenpibgramsNmany of which were church a.liatedNalso
sanctuary discourse. It is this less obvious discursive mutsccurred?’ Resettlement from then on would have a decid
tion to which | now turn. edly more private character. Second, another heretofore
unrecognized aspect of this general shi* consistent with
Refugee Determination and the Merit-based Appeal  the onset of advanced liberali¥hoccurring in the 1990s
+e twists and turns of ever-mutating Canadian refugeevas the drastic reduction in Ontario and other provincia
determination and related deportation policies and practijurisdictions of public funding for legal aid provision. +us
ces are too complex to recount h&télevertheless, some it became more di.cult for refugee claimants to secufe
background is required. Refugee determination adopted &dequate publicly funded legal representation for determin
the 1980s what has been termed an Oadvanced liberalO altign hearings, requiring them to rely on private sources for
acter evident in the movement of responsibility away froradequate representation more than previously. It is from this
the whims of federal political authorities and Department ofontext that sanctuary emerged, the factors encouraging its
Immigration o.cials and into the hands of an arms-length emergence therefore including a movement of responsibility
Immigration and Refugee Board (IRB). Cohering with thigor adequate determination and resettlement toward private
shi* toward governing refugee determination Oat a distancegheres.
was the march of administrative law into determinationNas
seen in establishment of the oral hearings held before this

-~ o O
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#e Rise of the Merit-based Appeal in Sanctuary A*er a few sanctuary incidents had occurred across Canpda
Discourse in preceding years, in 1994 the now defunct Interchurch
What goes unrecognized in recent public and mass medimmmittee on Refugees (ICCR) comprising representatives
discourse is that calls from refugee advocates for introdutom CanadaOs mainline churches launched a pilot praject
tion of a merit-based app@8have been around for at least acalled OKeeping FaitffGHousing migrants in churche
quarter of a century in Canada whereas a clear link betweglainly came with challenges and risks and this propogsal
this call and sanctuary activity is evident only later in 1998as an explicit attempt to create a more organized, |ess
in relation to one incident involving the Southern Ontariorisky version of sanctuary (that was not unlike the SOSCOs
Sanctuary Coalition (SOSC). As a Coalition member stategkort, in that no one would know migrantsO locations while
OWe didnOt take on more cases E while we were carryimganctuary). A provider noted in 2001:
on the struggle with the government over our demand for
a fair appeal system, which was the focus of our demands] think we were getting discouraged that certain cases were falling
our actions, the legal focusO (Interview 4, 2001). A Coalitionthrough the cracks that we felt were strong cases and they werg not
member further remarked: being acceptednd of course we donOt have an appeal, so what can
you doSo what we thought was E, maybe this would be a way of
+e government was restricting appeals and the legislation from getting groups of churches across the country to participate and
[19]89 decisively restricted it. Not absolutely, but almost-abso what we proposed was that, for instance, if we found a refugee or
lutely. You can®t get an appeal on the merits of the case, only om refugee family that we felt had a strong legitimate case thatKl
the procedure. If the judge really fell asleep during the trial, youOdfor whatever reasonNhad failed all the layers of hearings E like
get an appeal. (Interview 3, 2001) what we had discovered is a number of them actually who were
quote, unquote, going underground anyway and so we thought
Yet, the CoalitionOs focus on the appeal was anomaloushat about if we made this project where E they would go under
among sanctuary e-orts and not taken up by other sanc ground but there would be a contact person who knew them [and]
tuary providers across Canada until long a*er 1993. What who would be our contact? (Interview 2, 2001; emphasis adde(l)
is signi,cant, however, in contemplating the future of sanc
tuary in its OexposureO form is that this Coalition was ri@igni,cantly, while referred to in this 2001 intervie
involved in granting this form of sanctuary to additionalexcerpt, texts associated with this OKeeping FaithO initiative

meaningful appeal, that there could be new information that waextensive legal procedure conducted before a specialized
directly relevant [to the claimantOs case], and there was no pligicial board. For example, a provider acknowledged-Ovari
for it to go. And I think what happened in 93 when the Sanctuargus means of appealO (Interview 17, 2001); another noted
Coalition granted sanctuary to twenty-three claimants] £ wasOa number of di-erent other appeals | guess that they go
just maybe the tip of a very large iceberg that we had surfacéiroughO (Interview 2, 2001). Yet another remarked:

And it was like there had to benay of appealing or more of this

[sanctuary] was going to happérand it didnOt come from the +ey went to a lawyer | recommended and their case is now
government, it came from the refugee board peopée [RB going E into the humanitarian appealssid. So, generally you
members]. Like they knew that there were times when a document will, if you get the right lawyer and the right stage of appeal, if
would arrive, a*er [the case had been rejected), that was directly all being well, usually you can work it through E (Interview 13,
relevant. (Interview 5, 2001; emphasis added) 2001)
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Early on, then, the merit-based appeal was promoted kjnited denominations was held. +e Minister made a
refugee advocates in the legal know, not by local sanctuargr to churches that would permit their regular submi
providers, most of whom were non-experts drawn from theion of names of exceptional cases for independent reyiew
local church and community and unfamiliar with existingwith a ten-day turnaround3 +e Minister argued the other
refugee policy, especially in the early going of their sanctuadappealsO protected failed claimants at risk. She nonetheless
provision e-ort3L It is a*er 2002 that the need for a merit-proposed to church representatives they could submit about
based appeal became a central claim of sanctuary prowvidelve cases to the Minister to review annu#lhyot unlike
ers, a nascent OHoly Grail,0 as it were. +is was undoubteelkjsting practices entailing recommendations made within
sparked at least in part by the appealOs appearance in thewprivate sponsor resettlement programs noted earlier.
immigration and refugee legislation the year prior. +is is signi,cant because it assumed a small number |of

Following a comprehensive review of CanadaOs-imrakceptions would be required and it would be the Minister
gration and refugee policy the Immigration and Refuge&ho would ultimately decide their exceptional status. +is
Protection Act (IRPA) was passed in 2001 and came intew arrangement would displace the stated need for sanc
force in June 2002. +is Act set out provisions for a Refugdeary and the merit-based appeal system (the assumed
Appeal Division (RAD) that would for the ,rst time con cost of which was deemed to contrast sharply with existing
sider appeals of rejected cases based on the merits of Gaglvanced liberalO demands for e.ciency) enshrined in|the
refugee claind2 Beginning in 1989 two IRB o.cials had new Act. Yet, it is di.cult for sanctuary to be incorporate
become responsible for deciding whether a claim forrefinto existing refugee determination (and selection)-prn
gee status met criteria outlined in the international Refugemesses due in part to di-erences between Othe values of the
Convention. Under IRPA, refugee claimants would novagencies of civil society and norms of public accountapil
appear before only one IRB o.cial. It was acknowledgedty.(35 +e issue it raises is analogous to the con/ict-ridden
however, that there was a potential risk of arbitrary anglan of the former US Bush administration to publicly fund
erroneous decision-making under this new arrangemeritith-based groups to dispense services to the poor. For their
due to a single board member making decisions that coupért, church leaders argued publicly there would be feyer
profoundly a-ect a claimantOs future, a concern fed by seanctuary incidents if IRPAOs RAD had been implemented.
eral public scandals that occurred since 1989 centring dvhen details of this o-er became public, due to its segret
bribery of appointed IRB members and their biased decisi@nd exclusive nature, a rash of criticism ensued. In early
making. +is shi* from two board members to one was €¢en November 2004, the Minister responded with a reviged
tral to the RADOs justi,cation and placing the appeal in dradrrangement that would give other (secular) civil society
legislation was a key political maneuver to overcome refuggeups formal authority to bring a few cases forward annu
advocate resistance (but not necessarily to overcome saally. A meeting with church representatives followed in mid-
tuary per s®providers were not invited to participate in theNovember. Yet, church representatives subsequently refysed
formal legislative review as sanctuary providers, unlike whigt become part of this process. One church representgtive
was to transpire beginning in 2004, as described below). @om the United Church, the denomination involved in th
the eve of the new legislationOs promised implementatiosezond-greatest number of inciderits. (twelve), stated that
key member of SOSC, who is also a refugee advocate, nat@actuary would continue with or without approval of th|s
that Othe new legislation does allow for an appeal at the rafaw proces3®
gee board and thatOs a major step forward. 1tOs in writing, itlevertheless, since 2004 the explicit link between |the
not in person, but itOs still a big stepO (Interview 5, 2001). +ig0 mechanisms has been increasing. By September 2004,
sentiment was to be short-lived. Implementation of RAD regional Interfaith Sanctuary Coalition had formed and
never happened. From then on the appealOs absence begaselready claiming the need to implement the appeal, In
increasingly publicly touted as an alternative to sanctuaB006 the ,rst Presbyterian Church statement on sanctuary
as Oexposure.O was published and made a similar recommendatiofs

In June 2004, thenBlmmigration Minister Judy Sgra Catholic bishop remarked at a 2007 rally: O+e problem
made an unusual public call for mainline Christian churcheis not recourse to sanctuary, but the /awed Canadian refu
to stop granting sanctuary, claiming churches were servigge determination system that leaves too many refugees
as a Oback doorO for failed refugee claimants seeking lgiihbut protection.€® As with so much refugee politics,
status in Canada. Church representatives were then invitadernational bodies also provided a source of domestic
to meet with the Immigration Minister and her sta-. In articulation of the issue as seen when an Inter-Amerigan
September 2004, a meeting with representatives from Rom@ammission on Human Rights report from the late 1990s
Catholic, Presbyterian, Lutheran, Mennonite, Quaker, anthat assessed CanadaOs treatment of asylum seekers in
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CanadaOs refugee determination system was invoked dier appeal is evinced as tightly tethered to the purchase of
ing this period. +e Commission recommended an appealawyers® services: OAnd then it was only when we decided
process on the merits of a claim for refugee status. In the falklay letOs try to ,ght this, letOs try to ,le an appeal tg the
of 2004, KAIROS, an ecumenical group, launched a pubivision of Immigration. It was only then that we decided
lic campaign calling for implementation of the RAD. Moreto consult a lawyerO (Interview 7, 2001). +ese are pragmatic
than twenty-,ve thousand persons signed petitions submitconcerns and therefore one consequence of accepting the
ted to Parliament in April and June of 2005. More recentlyealization of the merit-based appeal as one of sanctuaryOs
a May 2007 report by the House of Commons Standirgentral goals is to begin to limit horizons to legal games, to
Committee on Citizenship and Immigration recommendedhe Owith the lawO legal narrative to the neglect of other|nar
that o.cials respect the right of churches and other-reliratives that have helped render sanctuary possible. To| the
gious organizations to provide sanctuary to those believeatent this occurs, sanctuary activity is likely to continue to
to need protection. +is had followed an invitation in 2006 dwindle in the Canadian conte%,the signs of which ar
to not only church representatives, but also local sanctuafgund in the trends identi,ed above.
providers, to represent their thoughts on sanctuary te par
liamentarians at Committee hearings. Front and centre i@onclusion
their testimony to the Committee was the link between thee foregoing allows some conclusions to be drawn abqut
absence of the appeal and the granting of sanctuary. Csanctuary activity in Canada. It remains almost exclusively
noted: OCanada is obligated to provide sanctuary to thosaihristian phenomenon occurring in major urban centres
need, and there are times like the present, given the lackiofwhich refugee determination processes take place. Key
appeal, when as citizens and human beings we have a ftrends that are likely interrelated are the increasing dur
damental and moral obligation to provide sanctuary withiration of incidents, the decreasing success, and the lagk of
Canada.® +e SOSC held their ,rst national consultation new incidents. While probably not the end of sanctugry
in November 2007 (see this issue), bringing together sann its OexposureO form (there will likely be isolated future
tuary providers from beyond the local Ontario region tdancidents), these are nonetheless signs of its decline gs an
discuss sanctuary experiences and strategy. +ough theeeective strategy of securing legal status for migrants faging
have been meetings amongst sanctuary providers frem difnminent deportation. It is possible the same factors leading
ferent regions before, this was the ,rst of national scop# its decline have been fuelling an increase in sanctuary as
+e outcome included a call to implement the merit-basedOconcealmentO in recent years, but this remains di.cultN
appeal. It is intriguing that no new sanctuary as OexposulsQie,nitionNto know and, barring research involving ke
incidents!® have occurred since this consultation was heldnformants, might only become known long a*er the fact
+rough a growing embrace of the merit-based appeal, the While factors such as Ocompassion fatigueO and less|inter
aim of sanctuary providers is becoming less parochial aegt among the public and mass media, coupled with a hayder
local, and more national and policy-oriented. federal government line, may be related to these trends,
Another way that sanctuary is changing consonant witthe claims and discourse of sanctuary providers operat
the foregoing requires mention. +e 2005 study argued thaing outside these dominant institutions matters too. While
sanctuary has a complex relationship with law. Sanctuangt implemented, and therefore present only in discourse,
discourse was shown to comprise at least three legal nartae merit-based appeal is real in its enabling e-ects. +is
tives, including a Owith the lawO narréthie, which law is evinced in the way it has been binding local sanctuary

interests in a pragmatic game. +is connection is seen in theerns of sanctuary providers, refugee advocates, and immi
following typical excerpt from interviews with sanctuarygration authorities. If those who would grant sanctuary are
providers in which an OappealO is seen to be necessarilyezactive in generating greater support for implementation
ried out by lawyers: of the merit-based appeal they will have made a signi,cant
di-erence. +is also means that sanctuaryOs e-ects, as npted
So anyway they came home and that was the point at which thigythe 2005 stud§8 will have reached well beyond the lives
believed that they were going to be deported. And again, the att@f migrants who ,nd themselves at the centre of incidents.
ney said, well listewe are !ling one more appeal and !ling an A ,nal note about sanctuary research is in order. While
appeal to stay the deportation, | am !ling an appeal to have theost Western countries have experienced sanctuary activ
original decision by immigration revieweam lling all of these ity in recent decades, it has taken dissimilar trajectories
appeals(Interview 36, 2001; emphasis added) and adopted varied forms. +e sanctuary movement in the
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Wither Sanctuary?

US e-ectively expired in the early 1990s but recently sev Political Psychology2 (1991): 623D51; Robin Lorentze
eral cities in California have announced they will serve as Women in the Sanctuary Movem¢Rhiladelphia: Temple
public sanctuaries, thus suggesting resurgence (see also thisUniversity Press, 1991); Miriam Davidso@pnvictions
issue). +e reasons for changes in sanctuary activity and its ©f the Heart: Jim Corbett and the Sanctuary Movement
manifestations such as this would bene,t from more sys (Tucson: University of Arizona Press, 1988);_Qolleen Greerz
tematic comparative research between countries, especially ©'d€0109y as Response: Cultural and Political Process in

since each is oriented to speci,c federal policy regimes with the Sanctuary MovementEcial #ought and Research
. : i pec.c federal policy regim 20 (1997): 109928; Anne Hildreth, O+e Importance [of
little or no international co-operation currently evident

- . Purposesin OPurposive GroupsO: Incentives and Participation
(though Canadians played a key role in the US Sanctuary j, the sanctuary Movementinerican Journal of Political
Movement4). Mirroring the Canadian context, sanctuary  sgience3s (1994): 447D63; Susan Coutia, Culture

in Germany also commenced in 1983, has been similarly of Protest: Religious Activism and th& $anctuary
organized as incidents, and has shown a remarkably similar MovemeniBoulder: Westview Press, 1993); Susan Couti
overall rate of succe$3Rather than looking to the US for OEnacting Law through Social Practice@iitested States
insight into sanctuary, due to more analogous charaeteris Law, Hegemony and Resistaraze, Mindie Lazarus-Black
tics and likely available data, comparison of sanctuary in and Susan Hirsch (New York: Routledge, 1994), 282DB03;
Canada with Germany could permit making further sense Susan Coutin, OSmugglers or Samaritans in Tuscon,
of mutations in sanctuary activity evident in the Canadian Aizona: Producing and Contesting Legal Truinirican

trends above as well as beyond the Canadian context. Et_hnolog!st22 .(1995): .549971; Susan Coutin an_d _Susan
Hirsch, ONaming Resistance: Ethnographers, Dissidents,

and States@nthropological Quarterly71l (1998): 1D17;

. Hilary Cunningham, OCrossing Boundaries in a Gated
NI"#$ R . ) Globe: Transnational Politics at the Edges of SovereigntyO
1. Sanctuary as OexposureO has all but ceased in some Europeag|gpal Networksl (2001): 369D87; Hilary Cunningham,
countries due to the brute force of the state in the form of  &,¢ Ethnology of Transnational Social Activismy:
the OstormingO of sanctuaries. +is i~s especially evident in Understanding the Global as Local Practideg@rican

the UK and France. To I_Daul WellerOs e_arly q‘uestiqn _about Ethnologis26 (2000): 583D604; Hilary Cunninghaod

sanctuaryOs prospects in the UK subtitied OBeginning of 5n4 caesar at the Rio Gran@Minneapolis: University of
a Movement?0 time has answered OnoO See Paul Wellefyinnesota Press, 1995); Hilary Cunningham, OSanctyary
Sanctuary: #e Beginning of a Movementlondon: and Sovereignty: Church and State along the U.S.-Mexico

Runnymede Trust, 1987). _ ) _ BorderQlournal of Church and Sta#® (1998): 371D87
2. Randy LippertSanctuary, Sovereignty, Sacrilce: Canadian Hilary Cunningham, OTransnational Social Movements

Sanctuary Incidents, Power, and (@ncouver: University and Sovereignties in Transition: Charting New Interfaces
of British Columbia Press, 2006). of Power at the U.S.-Mexico Bordei@thropologicad4
3. Paul Weller, OSanctuary as Concealment and Exposure: (2002): 185D96; Kristin Park, O+e Religious Construction
+e Practices of Sanctuary in Britain as Part of the Struggle ¢ Sanctuary Provisions in Two CongregatioBsgological
for Refugee RightsO (paper presented at conference O+ gpectrumig (1998): 393D421; Kristin Park, O+e Sacri,ce
Refugee Crisis: British and Canadian ResponsesO Keble+eory of Value: Explaining Activism in Two Sanctuary
College and Rhodes House, Oxford, England, 4D7 January Congregations Sociological Viewpoint® (1996): 35D50.
1989). ) . 5. David Matas, OCanadian SanctuaRefuge18 (1988):
4. For example, Gregory Wiltfang and John Cochran, O+e 14D17; see also David Mata® Sanctuary Trial
Sanctuary Movement and the Smuggling of Undocumented  (winnipeg: Legal Research Institute of the University |of
Central Americans into the United States: Crime, Deviance, Manitoba, 1989), 147D51; W. G. Plagylum: A Moral
or De,ance?(Bociological Spectru (1994): 101B28; Dilemma(Westport, Conn.: Praeger, 1995), 129D37; Charles
Gregory Wiltfang and Doug McAdam, O+e Costs and  giasiny and Gabrielle Tyrnauer, OSanctuary in Canada®
Risks of Social Activism: A Study of Sanctuary Movement j, 4o |nternational Refugee Crisis: British and Canadian
Actmsm,OSoqlaI Force69 (1991): 987P1010; David Responsegd. V. Robinson (London: Macmillan, 1993),
Kowalewsk[, O+e Historical Structuring of a Dissident 175D95.
Movement(Research in Social Movements, Coné&ict ang - pay| Reynoldgaith Subdues Kingdoms: A PastorOs Challenge
Changel?2 (1990): 89D110; Je-rey Nelson and Mary Ann 5 |mmigration (New Westminster, B.C.: Conexions
Flannery, O+e Sanctuary Movement: A Study in Religious Publishing, 1992); Mary Ledd the Border Called Hope

ConfrontationO Southern Communication Journd@5  \yhere Refugees Are Neighbgliesonto: Harper Collins,
(1990): 372b87; Martha Gibson, OPublic Goods, Alienation, 1997).

and Political Protest: +e Sanctuary Movement as a Test of;, Lippert, Sanctuary, Sovereignty, Sacrilce
the Public Goods Model of Collective Rebellious Behavior@ |pid.

>
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. Ibid.; Weller, OSanctuary as Concealment and Exposure ®8.
10.
11.

Lippert, Sanctuary, Sovereignty, Sacrilce 19.
Interview 31. See also Marian Scott, OMinister O-ers Chur@o.
Refuge for Ghanaiandydntreal Gazette26 March 1988, 21.
A3; Fred Serre, OChurch Intervenes for Refugesgdlian
Baptist, July/August (1992): 47P8; Southern Ontario
Sanctuary Coalition, OA Declaration: A Civil Initiative to
Protect Refugees,O press release, Toronto, 7 October 2002.
Michael Farber, OSaving Refugee Was BoldMatfieal

Gazette22 January 1985, A3; Interview 47. 23.

See ORefugees Desperate for Safe Haven Get Help fromGlobe and Mail9 June 2008, <http://www.theglobean

Churches@ttawa Citizen, 7December 1996, C7; Bob
Bettson, OSu-ering under New Systebrfdled Church
Observeb5 (1992): 18. 24.
Persons granted sanctuary were not formally interviewed
due to university research ethics guidelines concerning vul
nerable populations and due to language barriers. Regardigg.
the former, these persons were in an exceedingly vulner
able situation due to being without legal status in relatio26.
to state authorities. +ere was a risk they would agree to
an interview thinking it would improve their chances of
achieving status through legal proceedings or humanitar
ian applications, and a risk that authorities might acquire
interview data and later somehow identify these persons®7.
to their detrimentNdue to a unique element of the incident

in which they were involved. 28.
An Islamic religious leader threatened to enter the -sanc
tuary of a mosque in Montreal when facing deportatior29.
recently. Yet, there is currently only very limited evidenc80.
that sanctuary actually occurred.

+e continued presence of the SOSC and their tactics in
Toronto that di-er from other incidents are a partial explan 31.
ation for the surprising under-representation in sanctuary32.
Until 1998 neither Immigration o.cials nor police had
entered a legitimate church to arrest those granted- sanc
tuary on immigration charges or to charge their providers
with an o-ence. In contrast to the Canadian context, in the
OViraj MendisO incident in Britain, a*er a long period British
authorities entered a church to arrest the migrant in -ques33.

Other than the SOSC incident which occurred in 1993.
Other than the SOSC incident.

Lippert, Sanctuary, Sovereignty, Sacrilce

It is possible, however, that if more time passes, a new sanc
tuary incident might again begin to appear OexceptionalO
and thus become capable of generating mass media atten
tion.

Contrary to mass media coverage, it was not the ,rst ar
of sanctuary recipients in Canada, See note 17.
Bruce Cheadle, OConservatives Survive Con,dence

est

te O

mail.com/servlet/story/RTGAM.20080609.wimmigr
tion0609/BNStory/National>.

See Randy Lippert, OCanadian Refugee Determination|and
Advanced Liberal Government@nadian Journal of Law
and Societ{t3 (1998): 177D207.
See Randy Lippert, OCanadian Refugee Determination|and
Advanced Liberal GovernmentO
| acknowledge that my use of OappealO to refer to the
humanitarian and compassionate and risk assessment pro
cedures is controversial in this context since they do pot
involve reconsideration of matters addressed at refugee
hearings.
See Randy Lippert, ORationalities and Refugee Resettlement,0
Economy and Socie?y (1998): 380D406.

G. Park and Randy Lippert, OLegal AidOs L&Jimsi€S in
Law, Politics, and Society (2008): 177D201.

ONo Secret Sanctua@ifawa Citizen]16 November 2004.
ICCR Keeping Faith: A Guide for Church Group Participation
in the Pilot ProjeqtToronto: Inter-Church Committee for
Refugees, 1994).

Lippert, Sanctuary, Sovereignty, Sacrilce

+e avoidance of a blanket amnesty in Canada has entailed
deployment of all manner of temporary processes throygh
the 1980s and 1990s to stave o- full commitment, including
the PDRCC, DROC, and the Administrative Review.
Lippert, OCanadian Refugee Determination and Advanced
Liberal GovernmentO
E. +ompson, OChurches Refuse to Play Olmmigration

tion. See Weller, OSanctuary as Concealment and Exposure MDepartmentO: Deal Would Have Given Religious Groups

Similar actions have occurred in Germany and France in the
1990s. See Yojana SharReligion-Germany: Church, State
Clash over Sanctuary for Refuge®88, 11/26/00, <http:// 34.
www.oneworld.org/ips2/jul98/03_34_002.html>; Charles35.
Trueheart and Anne Swardson, O+ousands Denounce
Detention of Migrants@ttawa Citizen,24 August 1990, 36.
A6. +e Osanctuary trialsO resulted in prosecution of eight

Right to Select Failed Refugee Claimants for Reconsider
ation by Minister@ttawa Citizen3 November 2004.

Ibid.

M. Dean,Governing Societi€dew York: Open University
Press, 2007).

E. +ompson, OChurches Refuse to Play Olmmigration
Department OO

OU.S. Sanctuary MovementO members in the 1980s. FeedPresbyterian Churclanctuary: A Statement and Guidelines

Matas,#e Sanctuary Trial Police entered a OchurchO-lack
ing a city permit to arrest several Chileans in Montreal i138.
1998. In March 2004, Quebec City police entered a Catholic
church to arrest and detain Mohammed Cher,. See Donna
Sinclair, O+e Cher, Arrest: Sanctuary Violated)fited  39.
Church ObserveApril (2004), online: kttp://www.ucob
server.org/justice/2004/04/the_cher,_arrest

for CongregationgToronto: Presbyterian Church, 2006).
First Unitarian Congregation in Ottawa, OSecond National
Rally on Refuge Rights and Sanctuary,O <http://www.uliot
tawa.com/sanctuary/rally.shtml> (accessed July 30, 2008).
CanadaMeetings with Standing Committee on Citizenship
and Immigration, 39" Parliament, & Session, Standin
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Wither Sanctuary?

Committee on Citizenship and Immigration, Evidence  and Obefore the lawO and Owith the lawO narratives| | am
Contents. 2 November 2006. indebted to an anonymous reviewer for this point.

Whether sanctuary as OconcealmentO or a new form mége See LippertSanctuary, Sovereignty, Sactilce

consistent with SOSCOs past practices has increasiddly Ibid.

occurred as a result of this consultation or otherwise #5. Sanctuary(Berlin: German Ecumenical Committee on
unknown. Church Asylum, 2007).

Lippert, Sanctuary, Sovereignty, Sacri'see also Patricia

Ewick and Susan Silbegommon Place of Law: Stories

from Everyday Lif¢Chicago: University of Chicago Presspangy Lippert is an associate professor of sociology and
1998). criminology in the Department of Sociology, Anthropology,

Future resgarch may yet reveal a trend toward .sanctuaar%d Criminology at the University of Windsor, Ontariis
themes being appropriated by secular groups in secular

contexts. Such a theme can be seen in the experimer{ﬁ'ﬁ X .
ODondt Ask, DonOt Tell® campaign in Toronto, carsidyeillance practices and urban governance and seg

whereby persons without legal status continue to receif’angementsHe recently published the book, Sanctuary,

social bene,ts from the (Toronto) municipal government Sovereignty, Sacrilce: Canadian Sanctuary Incidents, Pq
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Refuge in Europe? Church Asylum
as Human Rights Work in Fortress Europ

VI"I#$ M%&&!™$%!"

More !an Twenty-"ve Years of Church Asylum in  to sixty cases of church asylum that take place annually in
Germany Germany achieve a positive resi(e year 2007 saw forty-

Lebanon. (is was the *rst church asylum incident to occurthere are cases of unpublicized church asylum that are hard
in Germanyt to document! What these *gures show is that again and
It is now over twenty-*ve years later and a great deal hagain various parishes, sometimes in an ecumenical pet
changed, including the general context of asylum policy ifork, o)er church asylum in Germany.
Europe, the number of asylum seekers in Germany, and the ,
mechanisms both to get rid of them and to prevent othef@Fortress EuropeO: Shielding Policies
from arriving. against Refugees
Despite these changes, parishes still o+en face diJo give refugees who turn to parishes or monasteries a
cult decisions, like those confronting Heiligkreuz whemew perspective became for the most part more- di,
it decided to accord church asylum. When making such Gult and requires persistence. Frequently it is unavoidgble
decision, o)ering immediate and tangible protectionNato go through several o,cial channels. In many federgal
room, a -at in the parishNis still o+en the *rst and moststates the right to stay is attached with unrealizable con
pressing step in protecting people from wrongful deportaditions. Moreover, the Federal O,ce for Migration an
tion and exposure to a dangerous situation. (e next stepRefugees o+en cancels asylum status which it has already
involve legal assistance, dealing with authorities, and ergagranted (the so-called Orecall proceedingsO or Ocance)lation
izing daily life, including shopping, school attendance, angroceedingsO).
medical care. Later, public relations and networking need (ese examples illustrate the tendency towards rejecting
to be managed, information must be provided, fundraisingnd expelling refugees. In this respect, Germany shares
must be engaged in, and religious services and silent vighe asylum policies of neighbouring countries. OFortress
must be orchestrated. All of this requires the enthusiasm BtiropeO tries with all its might to seal its borders agajinst
manyNmostly volunteerNsupporters. migrants (except for highly quali*ed professionals). Asylym
In 1994, theGerman Ecumenical Committee on Churchpolicy participates in this more general exclusionary poljcy
Asylum was founded. Since that time, regular evaluatio®$ preventing migration.
conclude that church asylum remains a crucial means of To give e)ect to its exclusionary asylum policies, the pfo
ensuring refugee protection. Over 80 per cent of the thirgonents of OFortress EuropeO adopt three strategies:
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Refuge in Europe?

1. (e living conditions faced by refugees already view and must be fought politically in association with other
residing in Europe are made as di,cult as pos refugee protection organizations.
sible in order to deter further asylum seeking. In In 2007, the German Ecumenical Committee on Church
Germany, these di,cult living conditions include Asylum organized two conferences that, under the slogan
camp housing, prohibitions against working, lim OSOSKNRefugees in EmergencyNStop the Dying at |the
itations on free movement, reduced and restricte@orders,O carefully examined the policies directed at tlirn
welfare bene*ts in comparison to those receivethg away refugees at the outer EU borders. (ese cenfer
by local people, and restriction of health care seences highlighted the large number of fatalities that result
vices to the treatment of acute disease and sevevhen refugees try desperately to reach Europe by sea.
pain only. Taken together, it is hoped that word of (e International Center on Migration Policy
harsh living conditions will reach countries of-ori Development estimates that annually 100,000 to 120,000
gin and thereby discourage further asylum seekingersons try to reach Europe over the Mediterranean $ea.
by nationals of these countries. Within the last ten years these attempts ended fatally|for
2. Asylum law in Western Europe is given increasinglaround 10,000 peopfe(is, of course, is not the only route
exclusionary interpretations. For example, the ternto Europe. Near the Canary Islands and at mainland bor
Opolitical persecutionO has been interpreted in ders many people regularly die as they try to reach the |[EU.
excessively narrow manner. As a result, the numb&RONTEX is mandated to ensure that as few people as pos
of those granted asylum on this basis tends to zersible reach the territorial waters of the EU. (e FRONXE
Similarly, the notion of OsafeO countries has beswntrol and defence activities force asylum seekers and ather
interpreted and applied expansively to block accessigrants into smaller boats and onto more dangerous routes.
of many asylum seekers to the regular asylum pré\ccordingly, there is continuous increase in fatalities.
cedures. (is includes, for example, the so-called In May of 2007 th&erman Ecumenical Committee o
Osafe third country regulatlonO and the concept Ghurch Asylum proposed under the slogan OLet not [the
Osafe countries of origin.O Particularly troublindeep swallow me up E ,O memorial services for drowned
is that if refugees enter Germany via a Osafe thiefugeesNa suggestion that has since been adopted in many
countryO they donOt get the opportunity to preseplaces.
their reasondor seeking asylum. Rather, they are Along similar lines, PRO ASYL, the main German-efu
only asked about theute of escapend are then gee protection organization with which we are linked, has
deported to countries where they are presumed twaged a major campaign on this issue, called OStop the
have been safe, regardless of whether they woubeathtrap.® (e main demands of the campaign are tha
actually be safe in those countries. FRONTEX cease engaging in human rights violations, that
3. (e external borders of Europe are being closed o) shipwrecked people be rescued unconditionally, and that
with increased vigour in the *ght against so-calledefugees be o)ered access to a fair asylum procedure.
Oillegal immigration.O (is *ght is being waged
with real fences, armed border patrols, aircra+Conclusion
warships, satellite-controlled air reconnaissanceg)ective political mobilization requires networking an
etc. (rough FRONTEX, the European Agency for alliances. (is was a lesson learned by parishesNincluding
the Management of Operational Co-operation athe Heiligkreuz in BerlinNthat have provided church as
the External Borders, the EU states have embarkédn to individual refugees. It is a lesson that applies equally
upon even more intense co-operation in theirto groups in Germany, across Europe, and worldwide; seek
bids to sea external borders through air and seag to challenge exclusionary asylum policies in general
reconnaissance. and the dying that is ongoing at the EUs external borders
in particular.
Dying at the Outer European Borders
(e Church Asylum Movement in its solidarity work with
refugees should not be content with accomplishing positive!"#$
outcomes for a small number of asylum seekers who havke ...kumenische Bundesarbeitsgemeinscha+ Asyl in (der
reached Western countries and who face particularly acute Kirche e.V. (ed.)Asyl in der KircheEine Dokumentation
risks. In addition to working with individual asylum seek  (Karlsruhe, 2004), 18.

ers, all the larger exclusionary strategies must be kept ifr --kumenische Bundesarbeitsgemeinscha+ Asylin derKiiche
e.V. (ed.), OErstinformation Kirchenasifandreichung
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3. See, for example, Wolf Dieter Just and Beate Stidiney O Dethlo)/ and Verena Mittermaier, eds.ZShle die Tage
dem Schatten deiner FIYg#l Eine empirische Untersuchung  meiner Flucht. Gottesdienstmaterialien zum !lema Flucht

Yber Erfolg und Misserfolg von Kirchen@uyhn, 2001). und Asyl(Karlsruhe 2008), 26).
4. See tber Kirchenasyl/Zahlen, <httpubw.kirchenasytie>, 8. See, in German and English, <hiyyww.stoppteas-
(accessed October 24, 2008). sterben.eu>.

5. Cf.  Wolf-Dieter Just, OFIYchtlingsdramen an den
Augengrenzen und EuropSische MenschenrechtsrhetorikO
in SOS D FlYchtlinge in Not! Das Sterben an den Grenzen
stoppen Konferenzdokumentation, ...kumenisdBendes
arbeitsgemeinschasyl in der Kirche (ed.) (Berlin, 2008).

syl_in_Europal/Frontex/Zusammenfassung_GutachtenEcumenical Committee on Church Asylum (...kumeni
pdf> (accessed October 28, 2008). Bundesarbeitsgemeinscha" Asyl in der Kirdhe Berlin

fYr Gemeinden und ihre Gremien®© Nachdruck (Berlin,7. ...kumenische Bundesarbeitsgemeinscha+ Asyl in |der
October 2006); German Ecumenical Committee on Church  Kirche e.V. (ed.), OLass die Tiefe mich nicht verschltagen

Asylum (ed.), OBasic information on Church AsylumO Anregungen fYr einen Gottesdienst zum Gedenken |an
(Berlin, 2007). ertrunkene FlYchtlingeO (Berlin, 2007); also in Fanny

6. Cf <http://ww.proasyl.de/*leadmin/proasyl/fnredakteure ~ Verena Mittermaier is Secretary-General of the German

sche
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What Is Entailed in Offering Sanctuary?
Findings from a Consultation held
at Romero House Toronto, November 2007

MI"#$%& C'%$&

close to ()y people from across Canada cameentral point in the refugee determination process.
together to compare their experiences in o*ering Since there are many people of good will within the-refu
sanctuary to refugees facing deportation to places whegee system, it makes sense to reach out and try to work with

On November 2021, at Romero House in Torontaefugee claim, and establishing credibility is obviously a

their lives would be in danger. them, and in a number of cases this has led to a sucg¢ess
What follows is a summary of some of the more importful outcome. But it is also the case that government o+cials
ant (ndings/conclusions. tend to be intolerant of sanctuary and o)en the bureaucracy

Sanctuary has been o*ered in Canada in a variety-of sseems impenetrable. Frequently the government strategy is
tings: churches, religious communities, and homes, in eathOwait outO cases, assuming that either the congregatjon or
of these cases with a signi(cant number of successful othe refugees concerned will give in through sheer exhaus
comes. It is only o*ered when all legal options have beeion. ,is is all the more evident because recently the length
exhausted though if legal representation has been seriousfytime in sanctuary has been increasing. In other words,
de(cient, a change of lawyers may be the appropriate steanctuary is a huge undertaking for all concerned: it takes
before moving to sanctuary. Sometimes, however, even a@rormous perseverance and commitment from everyaone
sanctuary is in process, a successful outcome for a pergsorolved. In the process, there are many dark and discour
or family in sanctuary has been the result of a freshly faaging moments as well as well as quite profound moments
mulated Humanitarian and Compassionate application oof learning and growth. But sanctuary is never o*ered|or
even a new risk assessment where compelling new evidenndertaken lightly. And the experience is not an easy one.
is presented. On other occasions, success was achieveDi*erent social/political meanings of sanctuary were
through Ministerial intervention. considered. Sanctuary could be seen as a power con-i¢t or

Congregations that o*er sanctuary have to be con(dera challenge to Othe powers that be,0 a challenge that |arises
that they are supporting a valid refugee claim and therefooait of a prophetic tradition that brings to light abuses |n
that claim has to be thoroughly scrutinized (and it is a fasystems of power. Hilary Cunningham, a University [of
that far more requests for sanctuary have to be rejected thEaronto anthropologist who has written extensively an
are accepted). It is important to understand that in the prasanctuary, saw sanctuary Oas a diagnostic site disrupting
cess of reaching a positive decision, members of the eongwewer relationships and creating new social geographigs.O
gation have time to come to know the person/family mords was exempli(ed in the US sanctuary movement, which
completely than immigration o+cials or IRB judges. It ishad major political dimensions and ended up in the courts.
not a matter of the sanctuary providers being ObetterO thRater Showler, a former Chair of CanadaOs Immigration|and
immigration authorities but of their being in a position to Refugee Board (IRB), examined fundamental issues of |law.
see and hear the desperation of the refugee claimants atelargued that a moral vision underlies law. Natural justice
getting to know their stories more fully. ,is is simply a fact arises out of that vision and, ideally, that is what law rests on.
though it may not (t well within the perspective of govern Particular laws and particular applications of laws are always
ment o+cials. Nonetheless, it is a point that deserves +ecamgpen to challenge and the Canadian Charter of Rights and
nition. Having su+cient time with a refugee claimant clearlyrreedoms, the constitution, and international instruments
a*ects the capacity to assessdiealibility of a complicated can be used as a basis for a challenge. Most cases that end
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in sanctuary do so because there is something wrong either

religious/ethical basis of sanctuary and began with a pres new forms and structures.
entation by Gregory Baum, a retired professor of religious In the (nal analysis, it was agreed that an ethical impe
studies at McGill University. BaumOs presentation was widiee underlies the sanctuary movement. Meeting a refu
ranging and comprehensive and what follows are just sorfece to face is a call to action. John Juhl, a Franciscan p
of the points in his presentation: put it this way: when a refugee family facing deportati

1.

One needs to look at the conditions and imperialtame to my door asking for help what could | do? If t
political con-icts in the world that generate refu Church does not stand up for people seeking refuge, W
gees and (nd ways of addressing the sources of thee we about? 1tOs a moral responsibility. We are callg
problem. In this connection, the de(nition of Orefu be prophetic, we are called to be a voice for the voice
geeO needs to be widened to include, for exampByngregations that o*er sanctuary act in this traditio
environmental refugees. And we need to be awarey seek to combine the prophetic with the pragmatic.
of situations where our own country is complicit in

practices that force people to become refugees.
Church teaching since the nineteenth century has
argued that people haveight to move. While the Michael Creal is a Professor of Humanities (Emeritus) at
state has a right to control migrants, there is alniversity, a member of the Centre for Refugee Studies
issue of justice for people on the move (migrantsjhe Chair of the Southern Ontario Sanctuary Coalition

Migrants are not just social problems: they are

with the law or the application of the law. In this cornec people seeking to escape oppression and build a
tion the point was made repeatedly that the failure to imple new life.
ment a proper appeal systemNcalled for in the Immigration 3. Ot*ering sanctuary is an act of charityNin the deey
and Refugee Protection Act (IRPA)Nto deal with matters est and richest sense of that word. Helping an indi
of substance in the refugee claim was a major reason for the vidual person is enormously important (here Baum
existence of the sanctuary movement in Canada. On the described his own experience of being helped as a
other hand, it was pointed out that the e*ectiveness of an refugee at a personal level and how that help openhed
appeal system would depend entirely on how it was consti up a whole world of possibilities for him).
tuted and administered. A badly constructed appeal system 4. Besides being an act of charity, o*ering sanctuary
would make little di*erence. Still, most participants believed is an act of resistance. It is saying, in e*ect, QWe
that the sanctuary movement existed because of de(ciencies live out of a di*erent kind of logic than that whick
in the Canadian refugee system, many of which could be appears to prevail in the existing power system.O It
remedied, and they looked forward to a day when sanctuary is also an act of resistance to bureaucracy as Max
would no longer be needed. Whether that day would ever Weber described ii,e. bureaucracy as an expreg
come was another question. sion of rationality where everything is governed
An important issue that recurred in the course of the dis by an extensive system of rules administered |by
cussions was whether sanctuary was a form of civil disobedi o+cials who must obey these rules scrupulously.
ence or represented a Ocivil initiative.O Most participants Bureaucrats may detach themselves from thek feel
thought in terms of a civil initiative that called upon the ings and be controlled by rules. Individual human
government to honour its commitments to the protection beings can easily fall through the cracks in| a
of refugees, speci(ed in IRPA, and to various international bureaucratic system. ,is is the experience of many
instrumentsNlike the Convention Against TortureNthat refugees.
the government had signed onto. Seen in this light; con 5. Even though in our time we no longer have an-over
gregations o*ering sanctuary were upholding the law, not arching social vision of a political project that can
breaking it. Civil disobedience, on the other hand, was the solve our problems@ the socialist dream), we can
repudiation of what was regarded as a bad law or a bad prac create micro alternatives that live out of a di*erept
tice in the name of a Ohigher lawO or in the name of those logic than that which prevails in our culture. ,e
foundational moral principles upon which law is supposed sanctuary movement may be seen as part of this.
to be based. In most arguments supporting sanctuary in the ,e act of o*ering sanctuary is therefore not an
Canadian context, the principle of civil initiative is cited as isolated, arbitrary act but a model of other ways|of
the grounds for action. being and acting. It is also an indication that-rela
One full session of the consultation was devoted to the tively small groups can act e*ectively and create
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Refugees, Persons of Concern,
and People on the Move:
The Broadening Boundaries of UNHCR

J%.. C'l/0

Abstract A Radical Proposal
lis article examines the way in which UNHCR hasln 2003, Dr. Susan Martin, director of the Institute for the
expanded its range of policy interests and operatioféidy of International Migration at Georgetown University
activities since its establishment in 1951, focusing on Rfgsented a paper to a forced migration conference in Chiang
extension of the organizationOs mission from refugedédio-iland. In that paper, and in a subsequent book, Dr.
groups such as asylum seekers, returnees, stateless p%ﬂmf made a proposal for a radical reform of the UNOs
tions, internally displaced persons, and victims of natuf Iugee protection and humanitarian architecture, namely,

dlsaSterS!Ff‘ article 'd‘?m'"es th(_e d.l#erent factors th?.t _the replacement of UNHCR with a UN High Commissioner for
_haVFf‘ Co_nt”bUted to this gxpansmnlst Process, examines II’—Sorced Migrants, responsible for assistance to and the protection
implications for UNHCROs core mandate, and asks Whethg{ all forced migrants, including not only refugees E but also

the process is an irreversible one those migrants internally and externally displaced due to repres
sion, con-ict, natural disasters and environmental degradation.O

RZsumZzZ
LOauteur examine la fason dont le Haut Commissari&sponding in person to Dr. MartinOs presentation, | rejected
pour les rZfugiZs a Zlargi son Zventail dOintZrsts en métikhethe feasibility and desirability of her proposal. First, |
de politiques et dOactivitZs opZrationnelles depuis saR@éed out, UNHCR did not have the organizational-ca
tion en 1951, mettant I®accent sur IOextension du matto assume this extended role. While the organization
de IGorganisation pour inclure des groupes tels les defifdnexpanded very rapidly during the 1990s, it had neyer

deurs dOasile, les rapatriZs, les populations apatridel!SIE§S been seriously stretched by a spate of major emergen

dZplacZs internes et les victimes de catastrophes natur%ﬁgsand repatriation movements in developing countries,

~ . L . . well as the arrival of large numbers of asylum seekers in
LOauteur identi"e les di#Zrents facteurs qui ont contrib Urope and other industrialized regions.

cette expansion, examine ses implications pour le mandaé,econd, | suggested that UNHCR®s key donors (the US,

principal du HCR et tente de dZterminer sOil sOagitdOuR PR the states of Western Europe, and Canada) had |little

cessus irrZversible or no appetite for a further expansion of the organizationOs
) budget or range of responsibilities. Spurred on by a-num
Introduction ber of academic critiques, which argued that UNHCR had

Since its establishment in 1951, the United Nations Highecome too involved in large-scale relief operations and
Commissioner for Refugees (UNHCR) has continuallyag |ost sight of its core mandate for refugee protection and
broadened the boundaries of its operational activitiego|ytions, those governments, | said, would be very reluctant
and policy concerns. ,is article examines the process ofy support Dr. MartinOs bold proposal.
UNHCR expansion, seeks to explain why it has occurred, Resting my case against that proposal, | advanced a third
and raises some questions with respect to its implicationsargumem, based on the supposition that other UN agengies
would oppose any initiative to expand UNHCROs mandate
from OrefugeesO to Oforced migrants.O Indeed, a 1997|bid by
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UNHCR to assume a general responsibility for the coerdirthe introduction of the OCluster Approach,0 UNHCR agreed
ation of the UNOs humanitarian activities had been jointly assume a leading role in relation to IDP protection, emer
killed o* by UNICEF and the World Food Programme, bothgency shelter, camp co-ordination, and management. Of|the
of whom reacted very negatively to the idea of being coordid2 million people supported by the organization, 26 million
ated by an agency which they considered to be a peer, rathex now IDPs.
than a superior.
Irregular, Stranded, and Survival Migrants
Recent developments UNHCRO:s role in relation to asylum seekers expanded sig
In the six years that have passed since the Chiang Mai cai(cantly in the 1990s, when growing numbers of people
ference, | have been proved comprehensively wrong witlought refugee status in the industrialized states. More
respect to Dr. MartinOs proposal. For in that relatively shogcently, as states struggled to respond to the phenomenon
space of time, UNHCR has indeed been transformed froof Omixed migrationsO in areas such as the Mediterranean,
the O+ce of the High Commissioner for Refugees intAegean, Caribbean, the Gulf of Aden, and West Africa, the
something which is beginning to resemble an O+ce of therganization has become increasingly involved in the issues
High Commissioner for Forced Migrants. of irregular migration (people moving without the requisite
And that transformation has been clearly re-ected in thelocuments and authorization), stranded migrants (people
language employed by the organization to describe its bereho are stuck in transit countries and who are vulneraple
(ciaries. For most of its history, UNHCR had been happy tto human rights violations), and survival migrants (people
restrict itself to the words OrefugeesO and Oasylum seekens.@ay not have a claim to refugee status but who are mov
From the mid-1990s to the mid-2000s, however, the- refing in response to situations of serious economic, social, and
gee concept was progressively replaced by the broader aotitical stress).
vaguer notion of Opersons of concern to UNHCR.O Most
recently, the organization has gone even further, referrifgopulations A#ected by Climate Change
to its constituency as Opeople on the méve.O In the past two years, UNHCR has expressed a strong
But who exactly are these Opeople on the moveO if timgrest in the issue of climate change and human mobil
are not refugees or asylum seekers? To answer that questiyn According to a 2008 policy statement, OClimate change
let us look at the di*erent groups of people who have beé&na humanitarian problem. As such, it is of direct interest
(or who are in the process of being) drawn into the ambit & humanitarian agencies, including UNHCR.O ,e state
UNHCROs policy concerns and operational activities. ment goes on to say, OSome movements prompted by climate
change could indeed fall within the traditional refugee law
Stateless People framework, bringing them within the ambit of international
In 1975, UNHCR was given a formal mandate in relatioor regional refugee instruments, or complementary forms of
to stateless people, but for the next ()een years, the ergaprotection, as well as within UNHCROs mandate.O
ization devoted very little time, e*ort, or resources to this
responsibility. ,us in 1988, an independent commission Natural Disaster Victims
reported that OUNHCR has remained somewhat indi*erett recent times, UNHCR has been involved in a number of
when it comes to the plight of the statelésgtsituation humanitarian operations related to victims of natural dis
has changed radically in recent years, however, and the pasters: the Asian tsunami, the Pakistan earthquake, and the
suit of protection and solutions for people without a nationPhilippines -oods, to give just three examples. Recognizing
ality has become an increasingly central and well-resourctte vulnerability of the people a*ected by such disasters, as

component of UNHCROs work. well as the inadequacy of the Cluster Approach in relatjon
to these catastrophes, UNHCR has now signalled its will
Internally Displaced Populations ingness to assume a more prominent (and in some cikcum

UNHCR has worked with internally displaced populastances a leading) international role in the protection of nat
tions for many years, but its engagement with this group afal disaster victims.
people from the 1970s to the 1990s waadhoca*air. A

2005 UNHCR evaluation, for example, described the ergablrban displacement
izationOs approach to internal displacement as OuncertBiNHCROs operational activities since the 1970s have [peen
inconsistent and unpredictable.O In less than a year, hdargely concentrated in rural areas of developing countries,
ever, such uncertainty was brought to an e*ective end whesspecially in refugee camps. Refugees who moved to urban
in the context of the UNOs humanitarian reform process aaceas were generally considered to be the exception rather
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than the norm, and were assumed to present the organiza Second, and more signi(cantly, UNHCROs linguistic shi)
tion with a range of unwanted (nancial, operational, androm Orefugees,0 to Opersons of concern,0 and then to Qpeople
security problems. ,eir presence in cities and towns wa®on the moveO can be attributed to a number of globalmega
therefore not to be encouraged. trends, all of which have had important consequences|for
,at approach has now been reversed. In late 2009%human security, human rights, human displacement, and
UNHCR introduced a new urban refugee policy whicthuman mobility. ,ese include the restructuring of the
seeks to legitimize the role of cities as Oplaces of-proiaternational political economy following the end of the
tion,O and which commits the organization to a much moi@old War, the fallout from the 9/11 attacks and the subse
creative and constructive engagement with urban refugeegient launching of the OWar on Terror,O the accelerated pace
,e December 2009 meeting of the High CommissionerOsf globalization, and changes in the natural environment,
Dialogue focuses more broadly on the issue of Ourban disReferring to such trends and to their dynamic and djs
placement,O including refugees, IDPs, and returnees.  ruptive character, in 2007 UN High Commissioner Anton|o
Guterres observed that Oth#& @dntury will be de(ned by the
Palestinians mass movement of people from one community, country and
UNHCR has never engaged directly with the majority ofontinent to another.O O,e world, he stated, Ois witnessing
Palestinian refugees, by virtue of the fact that they are sugw and more complex patterns of displacement and migra
ported by another UN agency, UNRWA (the United Nationgion,0 prompted by a combination of Oclimate change, environ
Relief and Works Agency for Palestine Refugees in the Neagntal degradation, natural disasters and armed con-icts,
East), which runs extensive programs for them in Jordaspme of them initiated and fuelled by a growing competitipn
Lebanon, Syria, Gaza, and the West Bank. While this remafosscarce resources such as water and grazingfland.O
UNHCROs (rm position, the organization has become awareAlmost a year later, the High Commissioner elabora
of the fact that a signi(cant number of Palestinians (ndn these themes in an article in the jourRateign A#airs
themselves out of UNRWAQs reach (those in and displac®t few times in history,0 he said, Ohave so many peopl
from Iraq, for example, and those who seek asylum in the move. ,e extent of human mobility today is blurrin

to the 1951 Refugee Conventfon. govern or direct these movements in a rational manner have
been erratic.O Concluding that Oa fast-growing and increas
Explaining the Expansion ingly mobile human population needs a new humanitarian-

As the previous section of this article has sought to demoprotection compact,0 the High Commissioner evide
strate, UNHCR has in recent times expanded its operationahvisages a substantive role for UNHCR in the establish
activities and policy concerns into a number of new areasent of such arrangements.
But why exactly has this process taken place? ,ere would ,ird, the expansion of UNHCROs role can be attributed
appear to be four principal reasons. to the growing international awareness of humanitarian djs
First, UNHCR has an expansionist history and has comsters and humanitarian needs, a trend which is re-ective of
sequently developed an expansionist culture. Starting o* increasingly e*ective advocacy e*orts as well as the growing
1951 with just a handful of sta* members, a minimal budgein-uence of the media.
and a remit that was restricted to Europe, the organization ,e IDP issue provides a good example of this trend. |
progressively extended the scope of its work: to Africa in thiee late 1980s, a small number of activists, led by Roberta
1960s; to South Asia, Southeast Asia, and Latin AmericaGohen and Francis Deng, set out to put the neglecgted
the 1970s; to Central America and Southwest Asia in tiesue of internal displacement on the global humanitarian
1980s; to the Balkans and the former Soviet Union in tlegenda. By means of their assiduous advocacy e*orts,|this
1990s; and to the Middle East since 2000. UNHCR nawbjective was steadily attained, supported by the subsian
has more than 6,600 sta* members in 118 countries aroutidl publicity given to a succession of IDP crises in countfi
the world, with a 2009 budget of some $2.3 billion. In thisuch as Angola, Colombia, Liberia, Sierra Leone, Sri Lanka,
respect, the recent extension of the organizationOs omerd, most recently, the Darfur region of Sudan. In these and
ational activities and policy concerns can be regarded astaer situations, UNHCR was not only able to extend |its
counterpart to UNHCROs long-standing experience ef geaxtivities beyond the traditional tasks of refugestection
graphical expansion. and solutions, but was also expected to do so by the inter
national community.
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Finally, UNHCROs expansion must be seen in relatibiti'#$

to its relationship with other actors. On one hand, the pasfl. Susan F. Martinet al, !e Uprooted (Lanham, MD:
two decades have witnessed the transformation of a refugee Lexington Books, 2005).

protection regime, supervised by UNHCR, to a more dif 2. € title of an grtlple publlshe.d in nUMerous newspapers by
fuse Ohumanitarian marketplace,O in which a range of inter High Commissioner Antonio Guterres in November and
governmental, international, and non-governmental agencie December 2007. o . L

. . gﬁ Independent Commission on International Humanitarian
simultaneously co-operate and compete with each other, a

. R . .. Issues,Winning the Human Rac@_ondon: Zed Books,
of them seeking to enhance their visibility, their fundraising 1988), 112 g ¢

potential, and hence their operational presence and impacy cjlimate Change, Natural Disasters and Human

UNHCR has not been immune to this trend, and the organ  pjsplacement: A UNHCR PerspectiveO (Geneva: UNHCR,
izationOs continued expansion is in some senses a testamenbctober 2008).

to its e*ective participation in this marketplace. 5. ORevised note on the applicability of Article 1D of the
On the other hand, many of the dozen or so key states that 1951 Convention to Palestinian Refugees®O UNHCR,
provide the bulk of UNHCROs funding have expressed per October 2009, online:http://www.unhcr.org/refworld/
sistent wariness with regard to the organizationOs expansion, pd(d/4add77d42.pél )
o0)en expressing the opinion that the organization should 6- Antonio Guterres, OPeople on the MoveO (see note 2 ahove).
return to its Ocore mandate,© which they consider to be that Antonio Guterres, OMillions Uprooted: Saving Refugges
of providing refugees with protection in developing regions. &nd the DisplacedBoreign A#airs,SeptemberbOctober
2008, 90.
For reasons that warrant further research, however, donor
states have not used the power of the purse to curtail UNHCROs
activities. Indeed, they have funded and thereby facilitated
it. Perhaps we can conclude from these developments that# Crisp, PB., is Head of UNHCROs Policy Development
donor state anxiety surrounding UNHCROs expansion inemd Evaluation Service and former Director of Policy
areas beyond the realm of refugee protection is in practiaad Research at the Global Commission on International
outweighed by their recognition of the very real humanitarMigration. lis article is written in a personal capacity and
ian needs which the organization is helping to meet. does not re$ect the views of UNHCR
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Refugees, Persons of Concern,
and People on the Move:
The Broadening Boundaries of UNHCR
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Abstract A Radical Proposal
lis article examines the way in which UNHCR hasln 2003, Dr. Susan Martin, director of the Institute for the
expanded its range of policy interests and operatiofédy of International Migration at Georgetown University,
activities since its establishment in 1951, focusing on Rfgsented a paper to a forced migration conference in Chiang
extension of the organization®s mission from refuged@fo@iland. In that paper, and in a subsequent book, Dr.
groups such as asylum seekers, returnees, stateless p%ﬂﬂé{] made a proposal for a radical reform of the UNOs
tions, internally displaced persons, and victims of natuf iugee protection and humanitarian architecture, namey,
disaSterS!e. article id?mi"es th? d.i#erent factors th_at _the replacement of UNHCR with a UN High Commissioner for
_ha"e_ Co_nmbUted to this gxpansmnlst process, examines II’-Sorced Migrants, responsible for assistance to and the protection
implications for UNHCROs core mandate, and asks WhEthg{ all forced migrants, including not only refugees E but also
the process is an irreversible one those migrants internally and externally displaced due to repres
. . sion, con(ict, natural disasters and environmental degradafion.O
RZsumZ
LOauteur examine la fason dont le Haut Commissarisponding in person to Dr. MartinOs presentation, | rejected
pour les rZfugiZs a Zlargi son Zventail dQintZrsts en métitrethe feasibility and desirability of her proposal. Firs, |
de politiques et dOactivitZs opZrationnelles depuis saR@féed out, UNHCR did not have the organizational-cap
tion en 1951, mettant IGaccent sur IGextension du mafdtto assume this extended role. While the organization
de IQorganisation pour inclure des groupes tels les deffidnexpanded very rapidly during the 1990s, it had neyer
deurs dOasile, les rapatriZs, les populations apatrided!S{ESS been seriously stretched by a spate of major emergen
dZplacZs internes et les victimes de catastrophes natu%ﬁésand repatriation movements in developing countrigs,

~ . . - ) . well as the arrival of large numbers of asylum seekers in
LOauteur identi"e les di#Zrents facteurs qui ont contrib . arg : Y
urope and other industrialized regions.

cgtte_expansion, examine sesvimplif:ation~s.poyr I? m‘?nd%econd, I suggested that UNHCROs key donors (the US,
principal du HCR et tente de dZterminer sOil sOagitdOURBIQ the states of Western Europe, and Canada) had|little

cessus irrZversible or no appetite for a further expansion of the organizationOs
. budget or range of responsibilities. Spurred on by a-nuym
Introduction ber of academic critiques, which argued that UNHCR had

Since its establishment in 1951, the United Nations Highecome too involved in large-scale relief operations and
Commissioner for Refugees (UNHCR) has continuallpag jost sight of its core mandate for refugee protection and

broadened the boundaries of its operational activitiesolutions, those governments, | said, would be very reluctant
and policy concerns. 'is article examines the process ofg support Dr. Martin®s bold proposal.

UNHCR expansion, seeks to explain why it has occurred, Resting my case against that proposal, | advanced a third

and raises some questions with respect to its implicationsgrgument, based on the supposition that other UN agengies
would oppose any initiative to expand UNHCROs mandate
from OrefugeesO to Oforced migrants.O Indeed, a 1997, bid by
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UNHCR to assume a general responsibility for the coerdirthe introduction of the OCluster Approach,0 UNHCR agreed
ation of the UNOs humanitarian activities had been jointly assume a leading role in relation to IDP protection, emer
killed o) by UNICEF and the World Food Programme, bothgency shelter, camp co-ordination, and management. Ofthe
of whom reacted very negatively to the idea of being coordid2 million people supported by the organization, 26 millipn
ated by an agency which they considered to be a peer, rather now IDPs.
than a superior.
Irregular, Stranded, and Survival Migrants
Recent developments UNHCROs role in relation to asylum seekers expanded sig
In the six years that have passed since the Chiang Mai cantcantly in the 1990s, when growing numbers of people
ference, | have been proved comprehensively wrong wisiought refugee status in the industrialized states. More
respect to Dr. MartinOs proposal. For in that relatively shoeicently, as states struggled to respond to the phenomenon
space of time, UNHCR has indeed been transformed fronf Omixed migrationsO in areas such as the Mediterranean,
the O*ce of the High Commissioner for Refugees intoAegean, Caribbean, the Gulf of Aden, and West Africa, the
something which is beginning to resemble an O*ce of therganization has become increasingly involved in the issues
High Commissioner for Forced Migrants. of irregular migration (people moving without the requisite
And that transformation has been clearly re(ected in thelocuments and authorization), stranded migrants (people
language employed by the organization to describe its beneho are stuck in transit countries and who are vulneraple
+ciaries. For most of its history, UNHCR had been happy to human rights violations), and survival migrants (people
restrict itself to the words OrefugeesO and Oasylum seekens.@ay not have a claim to refugee status but who are mov
From the mid-1990s to the mid-2000s, however, the- refing in response to situations of serious economic, social, fand
gee concept was progressively replaced by the broader aofitical stress).
vaguer notion of Opersons of concern to UNHCR.O Most
recently, the organization has gone even further, referrif@opulations A#ected by Climate Change
to its constituency as Opeople on the méve.O In the past two years, UNHCR has expressed a strong
But who exactly are these Opeople on the moveO if tindgrest in the issue of climate change and human mobil
are not refugees or asylum seekers? To answer that questilgn According to a 2008 policy statement, OClimate change
let us look at the di)erent groups of people who have beés a humanitarian problem. As such, it is of direct interest
(or who are in the process of being) drawn into the ambit a6 humanitarian agencies, including UNHCR.O 'e stat
UNHCROs policy concerns and operational activities. ment goes on to say, OSome movements prompted by climate
change could indeed fall within the traditional refugee law
Stateless People framework, bringing them within the ambit of international
In 1975, UNHCR was given a formal mandate in relatioor regional refugee instruments, or complementary forms of
to stateless people, but for the next +,een years, the -orggrotection, as well as within UNHCROs mandate.O
ization devoted very little time, e)ort, or resources to this
responsibility. ‘us in 1988, an independent commission Natural Disaster Victims
reported that OUNHCR has remained somewhat indi)ererh recent times, UNHCR has been involved in a number of
when it comes to the plight of the statelésaiGituation humanitarian operations related to victims of naturat di
has changed radically in recent years, however, and the pasters: the Asian tsunami, the Pakistan earthquake, and the
suit of protection and solutions for people without a nationPhilippines (oods, to give just three examples. Recognizing

component of UNHCROs work. well as the inadequacy of the Cluster Approach in relatjon
to these catastrophes, UNHCR has now signalled its will
Internally Displaced Populations ingness to assume a more prominent (and in some circum

UNHCR has worked with internally displaced populastances a leading) international role in the protection of nat
tions for many years, but its engagement with this group ofal disaster victims.

people from the 1970s to the 1990s waadahoca)air. A

2005 UNHCR evaluation, for example, described the ergabdrban displacement

izationOs approach to internal displacement as OuncertsliNHCROs operational activities since the 1970s have been
inconsistent and unpredictable.O In less than a year, hdargely concentrated in rural areas of developing countries,
ever, such uncertainty was brought to an e)ective end whesspecially in refugee camps. Refugees who moved to urban
in the context of the UNOs humanitarian reform process aateas were generally considered to be the exception rather
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than the norm, and were assumed to present the organiza Second, and more signi+cantly, UNHCROs linguistic shi,
tion with a range of unwanted +nancial, operational, anftom Orefugees,O to Opersons of concern,0 and then to Opeople
security problems. 'eir presence in cities and towns wason the moveO can be attributed to a number of globaF-mega
therefore not to be encouraged. trends, all of which have had important consequences|for
'at approach has now been reversed. In late 2009human security, human rights, human displacement, and
UNHCR introduced a new urban refugee policy whicthuman mobility. 'ese include the restructuring of the
seeks to legitimize the role of cities as Oplaces of-profaternational political economy following the end of the
tion,0 and which commits the organization to a much moi@old War, the fallout from the 9/11 attacks and the subse
creative and constructive engagement with urban refugeesient launching of the OWar on Terror,0 the accelerated pace
'e December 2009 meeting of the High CommissionerOsf globalization, and changes in the natural environment.
Dialogue focuses more broadly on the issue of Ourban disReferring to such trends and to their dynamic and djs
placement,O including refugees, IDPs, and returnees.  ruptive character, in 2007 UN High Commissioner Anton|o
Guterres observed that Oth& @antury will be de+ned by th
Palestinians mass movement of people from one community, country and
UNHCR has never engaged directly with the majority ofontinent to another.O O'e world, he stated, Qis witnessing
Palestinian refugees, by virtue of the fact that they are suw and more complex patterns of displacement and migra
ported by another UN agency, UNRWA (the United Nationgion,O prompted by a combination of Oclimate change, environ
Relief and Works Agency for Palestine Refugees in the Neaental degradation, natural disasters and armed con(icts,
East), which runs extensive programs for them in Jordaspme of them initiated and fuelled by a growing competition
Lebanon, Syria, Gaza, and the West Bank. While this remafosscarce resources such as water and grazingfland.O
UNHCROs +rm position, the organization has become awareAlmost a year later, the High Commissioner elaborated
of the fact that a signi+cant number of Palestinians +noh these themes in an article in the jourRateign A#airs
themselves out of UNRWAQs reach (those in and displacst few times in history,O he said, Ohave so many people been
from lIraq, for example, and those who seek asylum in the move. 'e extent of human mobility today is blurring
Europe) and are in some instances confronted with seriotise traditional distinctions between refugees, internally dis
protection and solutions problems. Hence a recent UNHCRBlaced people, and international immigrants. Yet attemptg by
decision to clarify the status of such Palestinians in relatidhe international community to devise policies to preempt,

to the 1951 Refugee Conventfon. govern or direct these movements in a rational manner have
been erratic.O Concluding that Oa fast-growing and increas
Explaining the Expansion ingly mobile human population needs a new humanitarian-

As the previous section of this article has sought to demoprotection compact,0 the High Commissioner evidently
strate, UNHCR has in recent times expanded its operationahvisages a substantive role for UNHCR in the establish
activities and policy concerns into a number of new areasent of such arrangements.
But why exactly has this process taken place? 'ere would 'ird, the expansion of UNHCROs role can be attribute
appear to be four principal reasons. to the growing international awareness of humanitarian djs
First, UNHCR has an expansionist history and has comsters and humanitarian needs, a trend which is re(ective of
sequently developed an expansionist culture. Starting 0) increasingly e)ective advocacy e)orts as well as the growing
1951 with just a handful of sta) members, a minimal budgein(uence of the media.
and a remit that was restricted to Europe, the organization 'e IDP issue provides a good example of this trend. |
progressively extended the scope of its work: to Africa in thiee late 1980s, a small number of activists, led by Roberta
1960s; to South Asia, Southeast Asia, and Latin AmericaGohen and Francis Deng, set out to put the neglected
the 1970s; to Central America and Southwest Asia in tigsue of internal displacement on the global humanitarian
1980s; to the Balkans and the former Soviet Union in ttegenda. By means of their assiduous advocacy e)orts,|this
1990s; and to the Middle East since 2000. UNHCR navwbjective was steadily attained, supported by the substan
has more than 6,600 sta) members in 118 countries arouiél publicity given to a succession of IDP crises in countiies
the world, with a 2009 budget of some $2.3 billion. In thisuch as Angola, Colombia, Liberia, Sierra Leone, Sri Lapka,
respect, the recent extension of the organizationOs operd, most recently, the Darfur region of Sudan. In these and
ational activities and policy concerns can be regarded astaer situations, UNHCR was not only able to extend |its
counterpart to UNHCROs long-standing experience of geactivities beyond the traditional tasks of refugestection
graphical expansion. and solutions, but was also expected to do so by the inter
national community.
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Finally, UNHCROs expansion must be seen in relatibi'#$

to its relationship with other actors. On one hand, the pasfl. Susan F. Martinet al, 'e Uprooted (Lanham, MD:
two decades have witnessed the transformation of a refugee Lexington Books, 2005).

protection regime, supervised by UNHCR, to a more dif 2- 'e_tltle of an a_lrtlple publlsheq in numerous newspapers b
fuse Ohumanitarian marketplace,O in which a range of inter High Commissioner Antonio Guterres in November an
governmental, international, and non-governmental agencie December 2007. . . L

) . % Independent Commission on International Humanitarian
simultaneously co-operate and compete with each other, a

. ST . g Issues,Winning the Human Racé.ondon: Zed Books,
of them seeking to enhance their visibility, their fundraising 1088), 112 g ¢

potential, and hence their operational presence and impac, ¢climate Change, Natural Disasters and Human

UNHCR has not been immune to this trend, and the organ  pjsplacement: A UNHCR PerspectiveO (Geneva: UNHCR,
izationOs continued expansion is in some senses a testamenpctober 2008).

to its e)ective participation in this marketplace. 5. ORevised note on the applicability of Article 1D of the
On the other hand, many of the dozen or so key states that 1951 Convention to Palestinian Refugees® UNHCR,
provide the bulk of UNHCROs funding have expressed per October 2009, online:http://www.unhcr.org/refworld/
sistent wariness with regard to the organizationOs expansion, Pd+d/4add77d42.idd )
0,en expressing the opinion that the organization should 6- Antonio Guterres, OPeople on the MoveO (see note 2 ahove).
return to its Ocore mandate,® which they consider to be thit Antonio Guterres, OMillions Uprooted: Saving Refugges
of providing refugees with protection in developing regions. and the DisplacedEoreign A#airs SeptemberbOctobe
2008, 90.
For reasons that warrant further research, however, donor
states have not used the power of the purse to curtail UNHCROs
activities. Indeed, they have funded and thereby facilitated
it. Perhaps we can conclude from these developments tia# Crisp, PB., is Head of UNHCROs Policy Development
donor state anxiety surrounding UNHCROs expansion inemd Evaluation Service and former Director of Policy
areas beyond the realm of refugee protection is in practieaed Research at the Global Commission on International
outweighed by their recognition of the very real humanitarMigration. !is article is written in a personal capacity and
ian needs which the organization is helping to meet. does not re$ect the views of UNHCR

o<
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Unwelcome Guests:

The Detention of Refugees
in TurkeyOs OForeignersO GuesthousesC

RI"#$% L$&'(1), E*+! K!,(-, 1). O/(!, DO+0/!)

Abstract dOAfrique, dOAsie et du Moyen-Orizams un meme

As European countries bordering the Mediterranean hdeeps, dans le cadre du processus dOadhZsion de la[Turquie
introduced increasingly harsh measures to stem the oWDUnion europZenne, cette dernisre a intensi%Z- la pres
of irregular migration across their frontiers, Turkey hagon sur les autoritZs turques pour empscher la circulation
become one of the main crossroads for lows of migratittnmigrants, demandeurs dQasile et rZfugiZs vers.|QEurope
from Africa, Asia, and the Middle East into Eurdite Suite aux e"orts de la Turquie " limiter les 'ux migratoires

the same time, as part of TurkeyOs accession processZthdiers, des milliers de ressortissants Ztrangers| sans
European Union has stepped up pressure on Turkeyapiers, rZfugiZs parmi eux, sont dZtenus soit en tentant
prevent the movement of migrants, asylum seekers, dagZnZtrer ou de quitter le pays illZgalettesbnt pour
refugees into Eurapas a result of TurkeyOs e"orts to limia majoritZ placZs dans des centres de dZtention, e$cielle
irregular migration lows, thousands of foreign nationment dZsignZs ¢ centre dOhZbergement pour Ztilamgers E
als without travel documents, refugees among them, raigistere de [OIntZrieur turc limite sZverement [Oaccs des
detained while attempting to either enter or exit the-coUBNG nationales et internationales et des dZfenseurs des
try illegally #ey are primarily held in detention centres,rZfugiZs aux dZtenus dans ces ZtablissebeeHessinki

which are o$cially referred to as O foreigners® gue@hoGitizensO Assembly - Turkey (HCA), chef de %le des ONG
TurkeyOs Ministry of Interior (MOI) severely limits accesges droits humains basZe " Istanbul, fournit une aiele fjur
detainees in these facilities by international and domesdtiigue aux rZfugiZs depuis 2004 gr¥ece ~ son programme de
NGOs and advocatedelsinki Citizens® Assembly TurkelZfense et de soutien des rZfuljfmiyZ par des entr

(HCA), a leading human rights NGO based in Istanbdlens qu®a menZs la HCA avec une quarantaine de rZfugiZs
has provided legal aid to refugees since 2004 throughritgenant de dix-sept pays, cet article Ztudie le droit procZ
Refugee Advocacy and Support ProgBased on inter dural des rZfugiZs en dZtention, ainsi que les condjtions
views conducted by HCA with forty refugees from seventians les G centres dOhZbergdingdauteur identi%e des
countries, this report examines refugees® access 1o plagees entre les pratiques dZclarZes et les normes de traite
ural rights in detention, as well as conditions in O foreignenaat ZnoncZes " la fois dans le droit turc et les directives
guesthousé It identi%es gaps between reported pradtiternationales sur la dZtention

and standards of treatment set forth in Turkish legislation

and international guidelines on detention

Introduction: 'e Report and Its Impact
R lis report, originally released by Helsinki CitizensO
sumZ Assembly Turkey (HCA) in April 2008, was the 2rst pu

Alors que les pays europZens riverains de la MZditerrq@gey evaluation of the conditions and practices in TurkeyOs
mettent en place des mesures de plus en plus SZV'refn{P@%{nt detention centres, known as Oforeigners® glest
endiguer les !ux de la migration irrZgulisre ~ traveriouses.O For a number of years, HCA had been recejving
leurs frontieres, la Turquie devient IOun des principaexuests for legal assistance from individuals held in these
carrefours des lux migratoires vers IOEurope en proventilities. Many complained of di3culties applying for
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asylum, not understanding why they were detained or wheatcess to detainees whose requests for asylum had not
they would be released, and of unhealthy detention eondilready been processed by MOI authorities in Ankara. 1is
tions. HCA chose to compile the data gathered from thedienitation, which remains in e6ect, is exacerbated by the
detainees and conduct a series of detailed interviews in ordact that local ForeignersO Police regularly refuse to a¢cept
to get a more complete picture of the detention of migran@sylum applications from anyone who did not apply for asy
and refugees in Turkey. Since TurkeyOs Ministry of Interioim before being detained. In some cases, the limitation on
(MOI) denied HCA access to the facilitiesNand still doesNUNHCROs access has also provided MOI with a window of
the respondents were interviewed either over the phone, ime to deport detainees before they are able to access asy
in person, ader they had been released. 1e resulting repoldm procedures.
was conceived as an advocacy tool to raise public awarenesBut almost a year a4er its publication, the positive impact
both domestically and internationally about the protectiorof the report is beginning to come to light. It has given HCA
gaps in TurkeyOs Oforeigners® guesthouses.O an important platform from which to continue to advocate
Before the reportOs publication, and as a means-of sigp the rights of detainees in OforeignersO guesthousesO and
porting dialogue with the Turkish government, HCA sentraise awareness about barriers to domestic asylum proced
it to MOI for comments. Almost three months later, MOl ures. Following a series of riots at guesthouses in Istanbul,
provided an OinformalO email response to the report; ess€inklareli, and Edirne (cities near the Turkish-Greek-bor
tially repudiating its methodology and 2ndings. MOIOs ceder) domestic media sought commentary from HCA on
tral objection was that since the facilities in question did nahe detention of migrants in Turkey and some of the media
house Orefugees,O but Qillegal migrants,O the reportOs 2covegage speci2cally referred to HCAOs report. 1e publica
regarding the treatment of refugees were inaccurate. M@bn of the report has also led to several meetings between
also questioned the reliability of the anonymous testimonylCA and European delegations to Turkey investigating the
on which the reportOs 2ndings were based. HCA publishetleatment of migrants and refugees. HCA has also bgen
summary of MOIOs arguments as well as a detailed respéngited to discuss the conditions and legality of TurkeyOs
along with the report. migrant detention places at several international meetings,
In its reply to the government, HCA noted that theincluding at hearings in the European Parliament.
reportOs use of the term OrefugeeO is consistent with inteBovernment bodies in Turkey have also taken important
national norms, and includes all individuals who expressteps to address issues raised in HCAOs report. A padiament
a fear of persecution and intend to apply for, have appliedy human rights commission has taken a strong intergest
for, or have been granted Orefugee status.O HCA also cauinvestigating the conditions in OforeignersO guesthouses.O
tered that the broad use of the term Oillegal migrantO failSimilarly, provincial human rights boards in Istanbul and
take account of the fact that many refugees 5eeing perseEdlirne have taken pragmatic steps to improve facility
tion travel without proper documentation. Moreover, HCA conditions.
argued, domestic and international detention standards Despite these positive steps, much work needs to be done
apply to all detainees regardless of their legal status. ttnimprove migrant detaineesO access to asylum proceglures
response to MOIOs objections regarding the reliability of taed detention conditions. MOI continues to engage in agts
testimony used in the report, HCA noted that stringent ethof refoulement and detain refugees for inde2nite periods
ical criteria were applied when carrying out the interviewis OforeignersO guesthouses.O Individuals apprehended in
and that the use of anonymous quotes in acknowledgemaeaitport Otransit zonesO are still prohibited from making asy
of the respondentsO con2dentiality concerns was entirklyn claims and barred from accessing the UNHCR, NGOs,
consistent with established practices of other human rights legal assistance providers. Detention conditions in mpost
reporting organizations. OforeignersO guesthousesO are still well below standard and
MOIOs reaction to the publication of the report was initialhose detained continue to have di3culty applying for-asy
very negative. It cut 06 all communication with HCA byJum and accessing legal assistance.
among other things, refusing to allow local ForeignersOBuilding on the positive impact of the report, HCA has
Police o3cials to attend capacity building seminars heléxpanded its assistance to refugees in detention and those
by HCA for local NGOs and government o3cials. It alsdacing deportation. In the months following the publica
refused to invite HCA to a series of government-NGO-cortion of the report, HCA secured a breakthrough deci
sultations regarding the development of EU-funded refugeston from a Turkish administrative court which held that
Oreception centres.O Signi2cantly, MOI also placed furthede2nite detention in a Oforeigners® guesthouseO violated
limitations on UNHCROs access to refugees in detention domestic law. Over the course of 2008, HCA has also suc
departure from previous practice, MOl denied UNHCRG=ssfully used the urgent Ointerim measureO procedure of
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the European Court of Human Rights (ECtAR) prevent interviews involved arrests in 2007; twenty-2ve in 2006; 2ve
numerous illegal deportations of refugees. HCA is pursin 2005; and three in 2004.

ing two cases in the ECtHR challenging TurkeyOs refusal tdn total, guesthouses and other detention facilities |in
accept or examine asylum applications in airport Otransieven cities were surveyed. Most interviewees discussed

zones.O their experiences in facilities in Istanbul (twenty-sevep),
followed by Kirklareli (seven), Edirne (four), 1zmir (four),
Methodology Ankara (two), Hatay (one), and Van (one).

In the absence of other research regarding the detentionle majority of the respondents were held in Istanbul.
of refugees in Turkey, HCA conducted interviews withis bias is largely based on the fact that HCA is located

tionnaire is divided into nine subsections: basic infermadetention facilities in Istanbul, as well as the transit zone in
tion, physical conditions in detention, information providedthe Istanbul Ataturk Airport.
in detention, interactions with the police, health care, vis 1le interviews were conducted in consideration of th
its, di6erential treatment of detainees, asylum applicatiorethics of interviewing vulnerable individuals. 1e interview,
and social relations among detainees. lese categories eds were guaranteed full anonymity. Any information that
analysis re5ect minimum standards of protection for +efuwould render individual interviewees identi2able has been
gees in detention set out both in the 1999 UNHCR Revisesimoved from the report. Every e6ort was made to ensure
Guidelines on Applicable Criteria and Standards relatinthat the interviews were conducted in a manner that did not
to the Detention of Asylum-Seekers (UNHCR Detentiorcause the interviewees additional stress. Interviewees were
Guidelines) and the 2003 European Council Directive laylso compensated for travel costs.
ing down minimum standards for the reception of asylum
seekers. In this way, the information collected by the-quelsegal Context for the Protection of Refugees in
tionnaires facilitates an analysis of the degree to which tierrkey
Turkish authorities are complying with international stan Although one of the original signatories to the 1B&fugee
dards on detention practices. Conventionand the 1967 Protocol, Turkey adopted the
Interviewees came from diverse countries and were pri951Convention relating to the Status of RefuRefsigee
marily male. 1e largest number of interviewees came fronConventioh with the so-called Ogeographical limitationO
the Democratic Republic of Congo, followed by Ethiopia andause® 1at clause provided State Parties the option of
Ivory Coast. Other countries of origin included Afghanistanrestricting their 1951 protection obligations to individ
Burundi, Eritrea, Guinea Bissau, Iran, Iraq, Liberiayals who became refugees Oas a result of events occurring
Mauritania, Nigeria, Palestinian Territories, Philippinesjn Europe.O To date, Turkey remains one of the few State
Somalia, Sudan, and Uganda. Parties to thé&efugee Coamntion to retain the geographical
Interviewees provided information about each separatémitation and considers itself bound by its 1951 obligations
instance they were detained (with the exception of one mamly with respect to nationals of so-called OEuropean coun
who gave information only about two of his ten arrests). ltries of origin.®
total, forty-six instances of detention were recorded, since Notwithstanding this legal limitation, in reality, the eur
2ve of the detainees were arrested more than once. 1e quesnt pro2le of people seeking international protection |in
tionnaires were 2lled out in 2006 and 2007 and cover inciurkey almost exclusively consists of individuals originat
dences of detention that go back to the year 2004. lirteeing from Onon-EuropeanO countriesNmost signi2cantly
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Iraq, Iran, Afghanistan, Somalia, Sudan, and other stateseight so-called Osatellite citiesONthe term informally used
Africa and Asi& For these non-Europeans, Turkey assumese describe the provinces designated by the MOl where asy
a limited responsibility, o6ering the prospect of what isum seekers are required to residiese satellite cities are
termed Otemporary asylum.O TurkeyOs temporary asyfoostly located in interior regions of the country. Refugee
regime for non-European refugee applicants involves paralpplicants are required to pursue their temporary asylum
lel procedures, one administered by the Turkish MOI andpplications with the OForeigners® PoliceO in the province to
the other by UNHCR Branch O3ce Ankara (which operatesvhich they are assigned and must reside there until the 2nal
under a Memorandum of Understanding with the Turkishdetermination on their applications are made. According|to
government). the 1994 Regulation, asylum seekers who arrived in Turkey
Non-European refugee claimants in Turkey are requiretkgally must register with the police in the city where they
to 2le two separate applications, one with the UNHCR anclrrently reside, while those who entered illegally must
one with the MOI. 1e UNHCR conducts refugee statusregister in the province they 2rst entered in Turkey.
determination (RSD) to adjudicate individual refugee 1lere is no speci2c time limit to register, but refuge
claims. 1ose who are found to meet the de2nition of a refuapplicants are expected to approach the authorities -Owi
gee as de2ned by tRefugee Conventiame OrecognizedOout delay.O lose who fail to apply Owithin the shortest ti
as such and subsequently resettled in a third country. 1epan possibleO are obliged to explain their reasons fof the
main resettlement countries for Turkey are the US, Canaddelay and must co-operate with competent authoriies.
and Australia. 2006 Circular, however, expressly stipulates that even where
Alongside the UNHCR procedure, refugee claimants aen applicant Ofailed to apply within a reasonable time per
required to 2le a separate Otemporary asylumO applicatmhO and Ocannot provide any reasonable excuse,O gsylum
with the Turkish government. 1e purpose of the govern authorities are required to accept their applications Gwjth
ment procedure is to determineNindependently from theout prejudice.&
UNHCR assessmentNwhether the applicant has a legitim Typically, refugee applicants 2rst approach the UNHCR.
ate need for temporary asylum in Turkey as speci2ed Byllowing their registration, they are informed by the
TurkeyOs national legislation. 1e government departmenyNHCR of the province to which they must report in order
in charge of administering TurkeyOs temporary asyluim 2le their Otemporary asylumO application with the Turkish
regime is the ForeignersO Borders and Asylum Divisiongaivernment. Refugee applicants generally have no input on
the General Directorate of Security under the MOI. Turkethe province to which they will be assigned, but they may
understands temporary asylum for non-Europeans as-a uriie assigned to live in a province where family members
lateral commitment that does not directly 5ow from its corgeside. Once registered as Otemporary asylum applicants,0
obligations under thRefugee Conventidaeyond a general they are required to regularly report to local police to doc¢u
undertaking to Ocooperate with UNHCR E in the exercisenent their continued residence in the city. Refugee -appli
of its functions.© cants may apply to local police authorities to receive
le backbone of TurkeyOs asylum legislation, the 19%n permission to temporarily leave their assigned province.
Asylum Regulation, was enacted in November 1994 aheaving oneOs assigned city without permission may result
subsequently amended in 1999 and 2006. It essentialycriminal charges.
replicates the refugee de2nition set forth in fRefugee Refugee applicants must pay a OresidenceO fee for each
Conventionin establishing who can bene2t from tempor family member every six months, which is oden prehibi
ary asylum protectiof.However it allows signi2cant room tively high. Once this is paid, a residence permit is issued,
for administrative discretion in the processing of applicawhich usually is a prerequisite to the receipt of medical
tions for temporary asylum. It was not until June 2006 thatare and education. Refugee applicants are almost alyays
the Turkish government formally de2ned the procedure in eequired to cover the cost of their accommodation and
circular (2006 Circular) outlining the speci2c rights, benehealth care. Although refugee applicants have been granted
2ts, and obligations of temporary asylum applicants. Other nominal right to employment, this right is rarely exercisgd
legislation that informs the asylum procedure includes thdue to legal barriers associated with receiving work permits,
Passport Law (No. 5683), the Law on Sojourn and Movemdanguage barriers and strains on the labour market.
of Aliens (No. 5687), the Law on Settlement (No. 2050), and UNHCR o6ers very modest 2nancial assistance te Qrec
the Citizenship Law (No. 5682). ognizedO refugees and Oone-time specialO assistance|to vul
1e main feature of TurkeyOs temporary asylum systemigrable refugee applicants in emergency situations. Urjder
a policy of dispersal. Under MOI and UNHCR coordinationthe 2006 Circular regime, the Turkish government does hot
temporary asylum claimants are referred to one of twentymdertake any commitment to assist refugee applicant
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need of shelter, health care, and subsistence assistance afrport transit zones. Despite the name, these OguesthouisesO
than a non-binding reference to the role of Social Solidarigre e6ectively detention centres in which detainees are held
and Assistance Foundations organized under provinci@voluntarily. Detention facilities have been de2ned as O¢us
governorates. lese government agencies are mandated ttmdial settings ranging from holding facilities at points pf
attend to the social assistance needs of Qall residents oftiigy, to police stations, prisons and specialized detention
provinceO including, by de2nition, refugéelmn practice, centers.8 Although guesthouses in Turkey are not o3cially
however, the support provided by these agencies to refugesferred to as Odetention facilities,O they clearly fall within
in satellite cities is far from adequate. this de2nition4

le direction of Turkish asylum policy is largely in5u A proportion of foreign nationals detained in gues|
enced by TurkeyOs agenda for EU accession. Turkeyoisses are refugees. In the refugee context, UNHCR |has
expected to adopt the Eatquisin the area of asylum and de2ned detention as Ocon2nement within a narrowly
migration in accordance with the Accession Partnershipounded or restricted location, including prisons, closed
Strategy of March 2003 and the National Program for theamps, detention facilities or airport transit zones, where
Adoption of the EUAcquisof July 2004. In January 2005 the only opportunity to leave this limited area is to leave the
the Turkish government adopted a ONational Action Plan feerritory.3° Refugees, like other foreign nationals detained
Asylum and MigrationO (NAP) and pledged to undertakeia guesthouses, are not allowed to leave freely, and as such,
series of measures to align asylum policy and practice wahe under detention. Guesthouses should be distinguished
EU standards, including administrative and technical cagfrom Oaccommodation centers,O which are locations used
acity development, training of specialized sta6, and changarsly Ofor collective housing of applicants for asylum and
in legislation. On the critical issue of li4ing the Ogeograptheir accompanying family member$0
ical limitation,® the NAP stipulates that Oa proposal for li4 In Turkey, guesthouses are administered by the Traging
ing the geographical limitation may be expected to be suand Control Police Section of the ForeignersO Department
mitted to the Parliament in 2012 in line with the completiorof each City Security Directorate. 1e Tracing and Control
of TurkeyOs negotiations for accession,0 and on the condiHolice are responsible for foreign nationals who have entered
that necessary changes in legislation and infrastructure hameattempted to exit Turkey illegally, are found in violatign
been completed to Oprevent the direct in5ux of refugeesafo visa regulations, or have allegedly committed illegal
Turkey during the accession phaseO and OEU Member Statis@ies!?
demonstrated sensitivity in burden sharidg.O le rights of detainees, including refugees, are derived

from the substantial curtailment of their freedom of mov

Legal Framework for the Detention of Refugees in mentNregardless of the justi2cation given for the deten
Turkey tion (i.e, whether for criminal or administrative purposes).
What Is a OForeigners® GuesthouseO? Despite this, states commonly abrogate their legal obligations
Foreign nationals are detained in Turkey for a variety of reto refugees in detention, who may be con2ned for inde2n
sons, whether as a result of alleged criminal activity, illegtgd lengths of time in substandard conditions, with limited
entry or exit from the country, or failure to comply withor no recourse to judicial revie#/Refugees in Turkey fac
requirements of the temporary asylum system. Ader theimilar experiences in detention. While there are explicit
conclusion of criminal court procedures relating to thessafeguards for criminal detainees in Turkey, there are few
charges, foreign nationals are denied their freedom of mowvauch safeguards for those in administrative detention, and
ment. 1e justi2cation for their detention is that it is the most no explicit standards relating to the detention of foreign
e6ective means of carrying out relevant administrative praationalst?
cedures, such as deportation or assignment and transfer to &lis section lays out domestic and international sta
satellite city. Foreign nationals are detained without a cougiards relating to the procedural rights of detained foreign
order; they are held based only on an administrative rulingationals, including refugees, and the minimum standards
from the Ministry of Interior. Detainees are never informedor detention conditions.
and are rarely aware that they are no longer being held pur
suant to a judicial process but according to administrativerocedural Rights and Practice
regulations. 1is is exacerbated by the fact that they gener
ally are in contact with the same police personnel durinGrounds for the detention of refugees
their stay in detention. Domestic lawie provisions of Turkish law most relevant t

Most detainees are held in Oforeigners® guesthoushs,@pprehension and detention of refugees relate to iregu
though a minority are detained in police stations andar movement. In particular, domestic law provides that
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foreign nationals in violation of their residence status mage right to access asylum procedures

be detained, and criminally charged, for the following vioConsistent with rights enshrined in tRefugee Convention),

lations:illegal entry2Qillegal exit?! and leaving the desig Turkish legislation recognizes the right of foreign natio

nated city of residence without permissin. als who enter Turkey illegally to apply for asyRfhe law
Refugees, like other foreign nationals apprehendqmtovides that asylum applications will not be prejudiced so

by police in Turkey with irregular status, are generallgs long as the applicant approaches the police for registra

detained in guesthouses. Upon being detained, they aien in the shortest time possible a4er entering the country

usually charged with a criminal violatione(, for illegal and can account for any defg.

entry or exit and residence violations). However, typically, 1e UNHCR Detention Guidelines speci2cally state that

for the majority of their time in detention, refugees are hel@®detention should not constitute an obstacle to asylum seek

for administrative purposes, including: to have their asylurarsO possibilities to pursue their asylum applicatfon.O

application processed, to be assigned a satellite city, or to bélowever, as discussed earlier, foreign nationals detained

processed for deportation. in guesthouses are o4en denied the right to apply for asylum
No domestic law provides a legal basis for the detentidgm detention, whether because they are not informed of the

of foreign nationals in guesthouses. Article 23 of the Law @sylum procedure, have no access to an interpreter, or are

Residence of Foreign Citizens is relevant in that it provid@sohibited from submitting an asylum application. Of pa

that foreigners who have been issued a deportation order higular concern is the fact that those held in transit zones in

cannot be immediately expelled Oshall reside in a locatiturkish airports are 5atly prohibited from applying for -as

assigned to them by the Ministry of Interi@2Glowever, Ium, as discussed below under OAirport Transit Zones.O

neither that provision nor any other in domestic law-pro A troubling outcome of the denial of access to asyliim

vides a framework for the duration or conditions of detenprocedures is the risk eéfoulementfhat is, return to the

tion in guesthouse%! frontiers of territories where oneQs life or freedom would be
International law and guidelinekiberty is a fundamen threatened on account of oneOs race, religion, nationality,

tal human right. Multiple international instruments, includ membership of a particular social group, or political epi

ing the Universal Declaration of Human Rights (UDHR),on.3! As discussed und&efoulementyelow, a number of

the International Covenant on Civil and Political Rightscases of the forcible return of refugees have been reparted

(ICCPR), and the European Convention on Human Righteo HCA this year. Unless asylum procedures are made Uini

provide that no one should be arbitrarily deprived of his oversally available to foreign nationals, legitimate refugees

her liberty. Refugees, clearly, are also entitled to this rightwill continue to berefouledbefore being able to apply fo
However, since many refugees are forced to enter a coasylum.

try illegally to escape persecution, they may 2nd them

selves in violation of local law in their country of asylumProcedural Safeguards for Detained Refugees

As a result, Article 31 of tHeefugee Conventigmohibits

the punishment of refugees for illegal entry if they prese@omestic safeguards

themselves to authorities and show good cause for th&mce guesthouses are generally viewed as a form of-admin

illegal entry or presence. istrative detention, refugees detained therein are accorded
International law and standards also specify that, ascartain procedural rights, though many fewer than criminal

rule, refugees should not be detaifétfthey are, the deten detainee$? Article 19 of the Turkish Constitution guar

tion Oshould not be automatic [or] unduly prolong&Hdd antees that persons deprived of their liberty for whateyer

must only take place for these exceptional rea&ons: reason:
r to verify identity; r have the right to a speedy conclusion of their case;
r to determine the elements on which the claim for r may apply to a judicial body to challenge the lawful
refugee status or asylum is based; ness of his/her detention; and
r in cases where refugees have destroyed their travel r  should be released if the detention is found to jpe
and/or identity documents or have used fraudulent unlawful33

documents in order to mislead the authorities of thelese rights are consistent with those articulated in the
state in which they intend to claim asylum; or ECHR and ICCPR4 However, as discussed below and et
r to protect national security and public order. out under Ole Right to Access Asylum Procedures,Q in
practice, refugee detainees have no access to judicial review,
or to the legal counsel necessary to carry out an e6ective
proceeding to do so. As a result, they are unable to challenge
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the legality or length of their detention. lis signi2cant lack to have the decision subjected to an automatic review before a
of domestic procedural safeguards for detainees in-guest judicial or administrative body independent of the detaining
houses in Turkey has been clearly articulated by the UN authorities. lis should be followed by regular periodic reviews pf
Working Group on Arbitrary Detentiod® the necessity for the continuation of detention, which the asylum-
seeker or his representative would have the right to aftend.
International safeguards
In contrast to the minimal protections for administrativeln a similar vein, the UNWGAD establishes the right to
detainees in the Turkish Constitution, international guide Oapply for a remedy to a judicial authority, which shall degide
lines delineate substantially more rights for refugees held piiomptly on the lawfulness of the measure and, where
detention. 1e UN Working Group on Arbitrary Detention appropriate, order the release of the person concefied.O
(UNWGAD) and the UNHCR Detention Guidelines setArticle 19 of the Turkish Constitution also guarantees the
forth speci2c prerequisites for the legal detention of-refuight to apply to a judicial body to challenge the lawfulness
gees. As an overarching principle, they hold that the illegafl oneOs detentiéf.
deprivation of liberty constitutes Oarbitrary detenti#h.O0 As the 2ndings of this report indicate, however, refugees
le rights articulated in these instruments, which are-dis held in guesthouses in Turkey have no recourse to judicial

cussed below, include: review to challenge the legality or the length of their deten
r communication of the reasons for and length ofion. lis is clearly linked to the fact that they also have no
detention3” substantial access to legal counsel. It also is connected {o the
r the right to judicial review of the reasons for andact, as discussed below, that detainees are rarely infoymed
length of detentior?8 and of the status of their asylum applications, which prevents

r the right to legal counsel, including the right to €on them from being able to determine whether the proceedings
tact a lawyer, local UNHCR o3ces, other agenciegre being carried with Odue diligence.O
or non-governmental organizatior§. #e right to legal counseRefugees in detention have the
Communication of reasons for and length of detentioiight to legal counséf, and should be noti2ed of this righ
International guidelines are unambiguous with regardipon being detainetf International guidelines clearl
to the right of refugees to be informed of the reasons fset out refugeesO right to communicate with legal counsel,
their detention and their rights while detained. UNHCRG&s well as other agencies and advodftés. UNHCR
Detention Guidelines provide that, if detained, asylum-seeRetention Guidelines require that refugees have access to
ers: Oreceive prompt and full communication of any order tiee legal aié®
detention, together with the reasons for the order, and their Moreover, in order for detainees to receive e6ective lggal
rights in connection with the order, in a language and igounselling, they should be provided with adequate time
terms which they understand® and privacy during the visits from lawyers and advocates.
Similarly, the UNWGAD holds that: ONoti2cation of theArticle 18(3) of 1e Body of Principles for the Protection of
custodial measure must be given in writing, in a languagdél Persons under Any Form of Detention or Imprisonmen,
understood by the asylum-seeker or immigrant, stating thier instance, states that: Ole right of a detained or imprjs

grounds for the measure B oned person to be visited by and to consult and communi
Under international law, authorities are also required teate, without delay or censorship and in full con2dentiality,
provide information about the length of the detentfn. with his legal counsel may not be suspended or restrigted

As discussed under grounds for the detention of refugeesgve in exceptional circumstances EO
none of the interviewees were informed of the reasons for Although Article 19 of the Turkish Constitution doe
their arrest, the expected length of detention, or their rightgot explicitly set out the right of administrative detainees|to
in detention. Many faced indi6erence or aggression fronggal counsel, clearly the articulated right to judicial review
the police when they asked for this information. Similarlywould not be e6ective if carried out without the bene2t |of
none were given information about the expected lengti@gal counsel. 1is is certainly the case for refugees, the yast
of their detention, leading to feelings of hopelessness anwjority of whom speak no Turkish. Other than an impligd
depression. right to legal counsel, refugees are not guaranteed the fight
Judicial reviewOne of the central rights of detaineesfo access other advocates or agencies.
delineated under both international and domestic law, is In practice, as already discussed, foreign nationals in

court#3 1e UNCHR Detention Guidelines provide that lose interested in applying for refugee status are o4en
refugees in detention have the right: given access to visiting UNHCR representatives, but this is
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certainly not the case in all guesthouses in Turkey. Visits bythere. It was very cold. When | was arrested | was feeling dizgy. |
other international agencies, NGOs or advocates are strictlyasked for medicine but the police refused to give it to me.
prohibited. Neither lawyers, UNHCR representatives nor

any other advocates are provided access to asylum seekélree days a4er arriving in Cebeci, my Senegalese friend was

held in airport transit zones. deported and the police took me to the Zeytinburnu ForeigngrOs
Department. We were given soup with bread twice a day, but | was
Length of detention still hungry aderward. On the weekends, | only got small slices

International law and guidelines hold that the detention of of bread with olives once a day. 1e room and the water in the
refugees should be limited, and that any procedures car bathroom were so cold | couldnOt wash myself. 1e tap water from
ried out during a refugeeOs detention be carried out withthe bathroom made me feel sick. | slept on the carpet and fotind
Odue diligence.O Lengths of detention deemed lawful vargome covers. 1e room was very cold. | couldnOt sleep because of
according to the speci2cs of each case, but will be foundthe insects on the Soor. When we all lay down on the 5oo0r to sleep
OexcessiveO if the procedures are carried out without dueur feet would touch somebody else. It was so crowded that we
diligence®! 1e European Court of Human Rights and the  couldnOt turn. Everybody was so tense that when someone toyched
United Nations Human Rights Committee emphasize that them when they were asleep they jumped or got upset.
expulsion procedures, for instance, be carried out with Odue
diligenceO rather than specifying a maximum length of time When | was in Zeytinburnu | thought back to the time | was
for detention>? UNWGAD states that a maximum period  arrested in Mauritania. | was feeling very sick, so | kept to myself.
of detention Oshould be set by law and the custody may in ndle police wouldnOt listen to anyone. | wanted to complain abgut
case be unlimited or of excessive Ien§§h_0 my kidney and stomach problems, but they just slapped peaple
Turkish regulations are silent on the appropriate length and made them go away if they complained.
of detention in guesthouses. As a starting point, TurkeyOs
1983 Directive on Refugee Guesthouses (1983 Directive)l called ICMC (the International Catholic Migration Commission
emphasizes that a refugeeOs stay in a guesthouse-is Otdrpm detention. | think they spoke with the police. | was meant]to
porary.®*Pursuant to that directive, refugees can only be go to Kayseri but the police said that | had to go to Konya with
kept in detention until they have obtained visas to leave the three other Africans. 1e police said that the men had to each pay
country or obtained permission from the MOI to reside in  $100 to cover the transportation to Konya. 1e police took one pf
a satellite city® us outside to collect money. In the end, there were collections ffom
1e only reference to a speci2c time frame to process the the community so we were able to pay the police. When we arrived
asylum applications of detainees is set forth in Section 13 ofin Konya, there was nowhere to stay and we had no money.
the 2006 Circular. 1at provision holds that, pursuant to an
expedited procedure, authorities must process the asylumNow | am very afraid. | have no money because | am afraid to|sell
applications of foreign nationals who have been detained for watches. | had to come back to Istanbul because there was nowhere

illegal exit or entry within 2ve working da$In practice, for me to stay in Konya. | am scared of the police so | sometimnes
as already discussed, the asylum application process generdonOt leave the house for a couple of days in a row. | canOt aéord to
ally takes several months. see the doctor for the kidney problem I got in Zeytinbu?hu.
Findings Based on Interviews with Detained 1e experience of this Mauritanian refugee in detention
Refugees is representative of many aspects of the experience of people

| was arrested with a Senegalese friend when | was selling doterviewed for this report. Like many other interviewees,

tles of perfume and watches in a bazaar. | was trying to earn the states that he was kept in substandard conditions, was

money | needed to go to Kayseri to register with the police therttimidated by the police, and was unable to get medical

I had my UNHCR document with me and my Senegalese friendttention. He also describes being required to pay an in5ated

had a passport with him. 1e police took us to the police statioramount for his transfer to a satellite city.

in Cebeci. lis section discusses the results of surveys conducted
with the forty detained or formerly detained refugees inter

In Cebeci, we spent three days without anything to eat. We slepiewed for this report. 1e 2ndings of the surveys are di

on a foam mattress on the 5oor. 1e bed covers were 2lthy. 1erecussed in the context of procedural rights (including the

wasnOt a toilet in the room. We also had to drink water from tiigght to access asylum procedures, procedural safeguards,

bathroom. lere was a nice police o3cer who took us to the bathand the length of detention), a range of conditions in deten

room but the other one never listened to us. | started to get sition, and the treatment of minor refugees in detention.
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Access to Asylum Procedures to seek asylum again. le interviewees claimed that
le interviewees held in guesthouses reported signi2 the police had intimidated them by alleging that

cant barriers to accessing the asylum procedure in Turkey. anyone who applies for asylum will be detained for
Primarily, the reported reasons for this included a lack of at least two years without receiving any assistance.
information about asylum procedures and refusal by police

to take asylum applications. Lack of information

Notably, the interviewees held in airport transit zonede interviewees who made their asylum applications [n
reported that they were completely barred from applyindetention generally claimed that they were not counselled
for asylum. As discussed below, the failure by refugeesoi the asylum procedure in Turkey. Even ader submitting
access the asylum procedure has led to numerous instdneir asylum applications, the police did not o6er any advjce
ces ofefoulemerfithe return to the frontiers of territories or information on the asylum procedure. Interviewees also
where oneOs life or freedom would be threatened. reported being faced with hostile or indi6erent attitudes

Out of the forty interviewees, eighteen had not applied fdrom the police when they inquired about placing an asy
asylum when they were arrested. Of these, eleven reporteoh application or requested information about the status
applying for asylum in detention. HCA counselled nine obf their case. 1e lack of interpreters was identi2ed by mnter
eleven interviewees regarding their asylum applicationsewees as a further impediment to their ability both [to
when they were in detention. lese refugees all reportedbtain relevant information and generally access the asylum
extreme di3culty in submitting their asylum applications system.
either in writing or orally. 1ree reported that the police Interviewees who had registered with the UNHCR said
took their applications, while the other six reported beinghat they were unaware of the requirement to present one
released with deportation orders despite numerous attempgs|f at the designated satellite city to register with the police.

to submit asylum applications. le interviewees held the incorrect assumption that once
Of the three interviewees whose asylum applicatioribey had been issued a UNHCR Asylum Seeker Certi2gate,
were received by police: they could not be deportéd.In recent months, however, a

r one interviewee was released to her satellite citycreased awareness of the obligation to reside in satellite
ader four months of detention with her three minor cities has been noted among refugees in detention.
children; Although the MOI has printed information brochure

r another stated that he was detained for six monthabout the domestic asylum procedures in a range of refygee
before he applied for asylum due to a lack of infolanguages, these brochures were not reported to be distrib
mation about the process, and remained in deteruted to refugees in detention.
tion for another 2ve months a4er he applied; and

r a third interviewee reported that his attempts toPolice refusal to take asylum applications
submit both written and oral asylum applications
were denied by the police for four months; as of |had an interview with the police o3cer. | told him that my pas
November 2007, seven months a4er his application port was not a fake passport. 1e interpreter wasnOt good. 1e 0
was 2nally received, he is still in detention. cer told me that | must pay to get a ticket to get home. | said that |

Of the six interviewees released with deportation orders: donOt have money to get a ticket and | cannot return home because |

r two were told by the police in the Kumkapd guest am arefugee. He told me to call UNHCR because they can0t do any
house that the Turkish state does not take asylum thing for me. But UNHCR told me I should tell the police. I told the
applications and were referred to the UNHCR. police many times that | wanted to give my petition to claim asy
When they contacted UNHCR, they were informed Ilum but the police said no. In the end, | was released with an ofder
that the UNHCR could only take their asylum appli  of deportation so the police never took my asylum applic&fion.
cations if they submitted an asylum petition to the
police. 1ley alleged that the police never acceptedlike this refugee, interviewees o4en reported that the police
their petitions for asylum. ley were later releasedrefused to accept their written asylum applications. In some
with deportation orders. instances, interviewees said that police provided misleading

r four detained in the Korklareli Gazi Osman Pasar false information about the asylum procedures. Despite
guesthouses stated that, prior to being released withterventions by HCA and the UNHCR, many refugees held
deportation orders, police forced them to write dn guesthouses across Turkey, including in Ankara, Edirne,
letter withdrawing their asylum applications from and Hatay, have unsuccessfully attempted to apply fer asy
the Turkish state and stating their intention nevedum with the police.
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In the summer of 2007, for instance, 24y-one Afghan r arecognized Iranian refugee deported while await

refugees were reported to have been detained for two ing resettlement ader being detained for failing to
months in a makeshi4 detention facility on the Aegean register with Turkish police;

Coast near Ayvaldk. ley claimed that police refused to r an lIranian refugee deported from the Aliens®
process their asylum applications. In particular, they alleged Guesthouse in Ankara despite having an open Rle
that when they submitted written asylum applications, the with UNHCR;

police claimed that they were going to fax the asylum peti r as discussed above, 24y-one Afghan refugees
tions to MOI. Instead, the following day, the Afghan men threatened with deportation from Ayval6k ader
were distributed paperwork from the Afghan Consulate police refused to accept their asylum applications
to process their deportation from Turkey. le police, they and both verbally and physically abused them (the
claim, ordered them to sign the letters. Upon their refusal, whereabouts of these refugees is unknown and the
the detainees received a visit from a local state o3cial who likelihood is that they have been deported); and

told them to sign the papers. Ader a day and a half of-refus r three BahaQi Iranian refugees deported despite|ver
ing to sign, the detainees reported that the police beat some bally communicating their wish to claim asylu

of them. ley also reported being denied food and water and instructions from UNHCR that the polic
for twenty-four hours. Despite e6orts by HCA and Amnesty accept their applications (they were part of a group
InternationalBTurkey to intervene to prevent the deporta of 60 Iranians which may also have included other
tion, contact was lost with these detainees. refugees);

lese examples point to consistent disregard by Turkish
Airport transit zones authorities of the right of detainees to access the domes

Based on HCAOs attempts to assist refugees held in deteritoasylum process. It is hoped that the European Court of
facilities in airports in Turkey, it is apparent that MOI will notHuman Rights order of July 20, 2007 to stay the deportation
accept asylum applications from transit zones. As discussefdan Afghan refugee will act as a catalyst for the Turkish
below, MOI also refuses to allow lawyers, UNHCR reprauthorities to act according to its commitment to the pringi
sentatives, or other advocates to visit these areas to coupsebfon-refoulementn the aforementioned case, although
detainees. HCA receives several calls a year from detentibae refugee had submitted his asylum application to the
facilities in airports, in particular Istanbul Ataturk Airport. UNHCR and MOI, MOl initiated deportation proceedings.
All detainees report being denied their right to apply foAt the initiation of Amnesty InternationalNTurkey, his legall
asylum and are immediately deported. representatives successfully applied to the European Cpurt
In December 2006, for instance, a Nigerian refugee trasf Human Rights to prevent his deportation.
eling with false documentation from Nigeria to the United
Kingdom was detained in the Istanbul Ataturk Airport dur Procedural Safeguards
ing a stop over. He informed the police both orally and iDespite procedural rights guaranteed by both international
writing that he wanted to apply for asylum on the basis of hisgandards and domestic legislation, interviewees repoited
membership in a political group. If returned to Nigeria, héeing denied:
said, he would face torture and death. 1le police refused to r communication of the reasons for and length of for

accept his application for asylum. Despite attempts by HCA detention8!

to stop his deportation, and although an applicationwas sub r the right to judicial review of the reasons for and/or
mitted to the European Court of Human Rights and contact length of detentior§2 and

was made with the UNHCR, he was deported to Nigeria. r the right to legal counsel, including the right to-con
For more details about his case, please see Appendix 2. tact a lawyer, local UNHCR o03ces, other agencies

or non-governmental organizatio8.
Refoulement

When in detention, refugees appear to incur a greater risk @bmmunication of the reasons for and length of detention
deportation than when residing outside detention facilities.
le instances ofrefoulemerf® reported to HCA in 2007 We always asked why we were arre¥tednew that we shouldndt
include: be there more than two weeks or a madthwe asked whie
r two Iranians and three Sri Lankans deported from police said we were arrested because an African shot a gun fin the

the Istanbul Ataturk Airport without being allowed  air and killed a woman and they did not know which one of us had
to apply for asylum; done it Some of the policemen spoke Engllebt said that they

knew nothing, they were there just to guaff us
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International guidelines provide that, if detained, refuduring a refugeeOs detention are not carried out with Qdue
gees should receive prompt and full communication of theiligence,@ the detention will be considered Oexceséve.O
order of detention, together with the reasons for the ordete 1983 Directive provides that a refugeeOs stay in a gliest
and their rights in connection with the order, in a-an house should be Otemporafy.O

guage and in terms which they underst&hdiuthorities As a fundamental matter, since interviewees alleged that
are also required to inform detainees of the length of thbey are not provided consistent access to legal counsel] and
detention®6 are not informed of the status of their asylum applications,

None of the interviewees reported being informed of ththey are unable to determine whether their detention|is
reasons for their arrest or their rights in detention. Generallppeing carried out with Odue diligence.O As a result, they|can
when the interviewees asked the police for the reason for theat challenge the length of detention as Oexcessive,0 and as
arrest and detention, they stated that the police respondddscussed above, are e6ectively denied the right to judjcial
aggressively or were indi6erent. Interviewees claimed thaview.
they were not provided with any information regarding Based on information provided by the interviewees, the
the status of their application for asylum throughout theiduration of detention periods increased over the course
detention. Nor were they brought to court to be informedf 2007. 1is is particularly the case for refugees who 2fst
that they had been found in violation of the Passport Law fapply for asylum when in detention, who tend to be detained
attempting to enter or exit the country illegdly. for at least six months. 1e interviewees who were detained

Similarly, according to the detainees surveyed, polideetween three months and one year applied for asylum in
rarely provided information about the length of time thatdetention either at the end of 2006 or at the beginning of
they were to be detained. As discussed below, not knowi@07. Interviewees who were found to be in violation|of
when they might be released o4en leads to feelings of hopieeir residence requirements, but who had registered with

lessness and depression among the detainees. UNHCR, were detained for longer periods in 2007 than|in
2006, when most refugees were detained for, on average,
Judicial review between a month and three months.

Both domestic and international standards guarantee refu Of those interviewed, detention periods ranged from
gees the right to apply to a judicial body to challenge thess than a week to more than a year. le largest numper
lawfulness and length of their detenti&h. (twenty-three) were detained for between one week and jpne

In practice, no system of judicial review exists in Turkegnonth. Seven were detained between one and three mo

means to challenge the legality or length of their detentiorand a year; and one for more than a year. Only four
detained for less than a week.
#e right to legal counsel Interviewees reported that their detention was o4en pfo
As discussed under OProcedural Safeguards for Detaitmued while they collected the money necessary to travel,
Refugees,O refugees in detention have the right to retaiang with a police o3cer, to their satellite cities. Detainees
legal couns€? and to communicate with other agencies andeported paying varying, apparently arbitrary amounts for
advocateg? and should be noti2ed of this right upon beingthis transportation. ley typically reported being charge
detained’! 1ey also should be provided with adequate timefrom $100 to $150 per person, which is signi2cantly higher
and privacy during visits from lawyers and advocates.  than the actual cost of travel to any satellite city, even fac
In Turkey, detained refugeesO access to advocates apperng in the cost of an accompanying police o3cer. Since the
to fall well below international standards. Intervieweemterviewees were never provided with o3cial receipts upon
reported having only very sporadic access to lawyers. 1gyayment of the travel fee, they were uncertain how this-trans
also said that they were unable to receive visits from aagtion was administered. No o3cial regulation concerning
NGO advocates. Most troubling is that refugees held in aithis required fee has come to the attention of HCA.
port transit zones in Turkey reported having no access at allIn November 2006, for example, an interviewee detained
to lawyers, the UNHCR or other agencies, or advocates. lia the Zeytinburnu guesthouse was taken out of the guest
is linked to the fact that they are prevented from accessihguse, accompanied by two police o3cers, reportedly|to

asylum procedures altogether. 2nd $300 to cover the cost of transportation to a satellite
city for himself and two friends. He was brought to the
Length of Detention HCA o3ce handcu6ed asking for money. Members of his

International law and guidelines hold that the detentiorcommunity eventually provided the full amount required.
of refugees should be limited. If procedures implementetk interviewee later learned that two refugee womep
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who accompanied him on the bus to the same satellit8.
city, were only charged 50 Turkish lira (YTL) each for the
transportation.

Addendum 4.
In September 2009, the European Court of Human Right

for detaining foreign nationals in detention centres (called

that as a result, the applicants had been arbitrarily detained
in violation of Article 5 of the European Convention on
Human Rights Abdolkhani and Karimnia.vTurkey,Appl. 6.
No. 30471/08Council of Europe: European Court of Human 7.
Rights,22 September 2009). Some seven months later, the
Court also ruled that conditions in two Turkish detention
facilities amounted to inhuman or degrading treatment
or punishment in violation of Article 3 of the Convention
(Tehrani and Others . vTurkey, Appl. Nos. 32940/08,
41626/08, 43616/080uncil of Europe: European Court of
Human Rights13 April 2010Charahili v TurkeyAppl. No.
46605/07Council of Europe: European Court of Human 4
Rights,13 April 2010).

Since then, Turkish authorities have redra4ed the demes .
tic provision relating to the administrative detention of for
eign nationalsNArticle 23 of the Law on Sojourn and Travel2.
of Aliens in Turkey (Law No. 5683)Nbut the content of the
new article has not been made public. In May 2010, a platform
of domestic human rights NGOs (the Turkey Coordinationt3:
for Refugee Rights) requested a copy of the dra4 article to
provide feedback, and at the time of publication of this paper,
was awaiting a response from the government. As part o
related initiative, Turkey issued a directive in March 2010,
changing the name of OforeignersO guesthousesO to Oremo
centres.O 1le directive calls for the construction of many
new removal centres across the country, and sets out min
imum standards for facility conditions, including access ta5s.
su3cient food, adequate health care, bedding, sunlight, and
outdoor recreation. At the time of publication of this paper,
it was too early to tell whether any of these conditions had
been implemented. 1us, while Turkish authorities have
recently taken steps to respond to the recent ECtHR dedf:
sions, they have signi2cant work to do to ensure that asylum
seekers and refugees are not arbitrarily detained and t
best practices are implemented to protect their basic humallg:
rights while their liberty is restricted.

NI"#$ 19.
1. 1e practice of returning a person to a country where his or
her life or liberty would be threatened.
2. Under Rule 39 of the Rules of Court.

issued a watershed decision holding that TurkeyOs systém

Convention relating to the Status of Refug8edyly 1951,
189 U.N.T.S. 150Refugee Conventiop. 37, Article 1b(1),
online: UNHCR Refworld, <http://www.unhcr.org/cgi-bin
texis/vtx/refworld/rwmain?docid=3b01b964>.

Turkey interprets the term OEuropeanO to include natio
of Council of Europe member states.

According to UNHCR Branch O3ce Ankara 2gures, as
31 December 2009, there were 16,337 refugees and as
seekers registered with UNHCR Turkey, 7,834 of wh

OforeignersO guesthousesO at the time) had no legal basis, aBfplied in 2009. 1e leading four countries of origin wer

Iraq (42 per cent), Iran (26 per cent), Afghanistan (18
cent), and Somalia (7 per cent).

Refugee ConventioArticle 35.

Regulation on the Procedures and the Principles Re
to Mass Inlux and Foreigners Arriving in Turkey either
Individuals or in Groups Wishing to Seek Asylum fron
#ird Country, 1994, Article 3.

8. le number of these cities is in 5ux.
9. Regulation on the Procedures and the Principles Re

to Mass Inlux and Foreigners Arriving in Turkey either
Individuals or in Groups Wishing to Seek Asylum fron
#ird Country, 1994, Article 4.

. See 200&ircular, Section 2, on Duties of Applicatio

Authorities.

See 2006 Circular, Section 19 on Facilities to be Prov
for Asylum Applicants and Bene2ciaries.

SeeTurkish National Action Plan for the Adoption of the B
Acquis in the Field of Asylum and Migrat{diAP), Section
4.13 on Liding of the Geographical Limitation.

UN High Commissioner for Refugees, Revised Guideliy
on Applicable Criteria and Standards relating to t
Detention of Asylum-Seekers (UNHCR Detentio
Guidelines), 26 February 1999, Guideline 1.

# see UN Working Group on Arbitrary Detention
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Y&l 15 March 2006, Entitled OHuman Rights CoundilO®

Addendum, Mission to Turkey, A/HRC/4/40/Add.5, 1
February 2007, paragraphs 86D90.

le European Committee for the Prevention of Torture
and Inhuman or Degrading Treatment or Punishme
Standards, Extract from théh7General Report [CPT/
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Unwelcome Guests

20.
21.
22.

23.
24.

25.

26.
27.

28.
29.
30.
31.

32.

33.
34.

OHuman Rights CouncilO Addendum, Mission to Turkey,
A/HRC/4/40/Add.5, 7 February 2007, paragraphs 86D90.
Passport Law, Article 34.

Passport Law, Article 34.

le Law on the Sojourn and Movement of Aliens, Article
25.

le Law on Residence of Foreign Citizens, Article 23.

UN Working Group onArbitrary Detention, Implementation

of General Assembly Resolution 60/251 of 15 March 20085.

entitted OHuman Rights CouncilO Addendum, Mission to
Turkey, A/HRC/4/40/Add.5, 7 February 2007, paragraphs
86D90.

UNHCR Detention Guidelines; see also UNHCR

Comments on the 2005 Immigration and Nationality Bill,36.

October 2005, London, UK (OUNHCROs view is that the
detention of asylum seekers is inherently undesirable, and
that there must be a presumption against its useO); online:

<http://www.unhcr.org.uk/legal/positions/UNHCR%20 37.

Comments/Comments2005IANbilldetentionrht.
UNHCR Detention Guidelines, Introduction (par@).
EXCOM Conclusion No. 48{XXVIl); UNHCR Detention
Guidelines, Guideline 3(iii).

1994 Asylum Regulation, Article 4

Ibid.

UNHCR Detention Guidelines, Guideline 5.

Cruel, Inhuman or Degrading Treatment or Punishment:
resolution/ adopted by General Assem@AT), 10

Refworld,
world/rwmain?docid=3b00f2224>; see alsthahal v.
UK (app 22414/93), Judgment of November 1996 (1997);
Gorki Tapia Paez $wede@ommunication 83/1997, CAT/
C/20/D/83/97.

lose charged with criminal o6ences are guaranteed the

right to: be noti2ed promptly for the reasons for the arres48.

and the charges brought; be brought before a court within
forty-eight hours of arrest; have next of kin informed

immediately of the arrest or detention; be brought to tria#t9.

in a reasonable period of time; and be compensated if any
of these provisions are violated. See Turkish Constitution,
Article 19. Refugees who are arrested for criminal violations

of the Passport Law, by, for instance, entering Turkey witts0.

out documentation, are entitled to these rights. Lawyers

who have worked in collaboration with HCA state that in51.

practice, refugees, unless charged with a violation of the
Turkish Criminal Code, are rarely criminally charged, or
accorded the procedural rights of criminal detainees.

Ibid.

Council of EuropeEuropean Convention for the Protection
of Human Rights and Fundamental FreeddEB€HR),
4 Nov 1950, ETS 5, online: UNHCR Refworld, <http://
www.unhcr.org/cgi-bin/texis/vtx/refworld/rwmain?

docid=3ae6b3b04>, Article 5(4), provides: OEveryos.

38.
39.

40.
41.
Refugee Conventiorrticle 33; 1984 United Nations 42.
General Assemblyzonvention against Torture and Other43.

44,
December 1984. A/RES/39/4Gticle 3, online: UNHCR 45.
<http://www.unhcr.org/cgi-bin/texis/vix/ref  46.
47.

52.

who is deprived of his liberty by arrest or detention shall
be entitled to take proceedings hich the lawful
ness of his detention shall be decided speedily by a court
and his release ordered if the detention is not lawfulO;
seelnternational Covenant on Civil and Political Rights
(ICCPR), 19 December 1966, 999 U.N.T.S. 171, Article
9(4), UNHCR Refworld, online: hitp://www.unhcr.org/
cgi-bin/texis/vitx/refworld/rwmain?docid=3ae6b3za
UNWorking Group on Arbitrary Detention, Implementation
of General Assembly Resolution 60/251 of 15 March 2006
entited OHuman Rights CouncilO Addendum, Mission to
Turkey, A/HRC/4/40/Add.5, 7 February 2007, paragraphs
86D90.

UN Working Group on Arbitrary Detention (UNWGAD),
Civil and Political Rights, Including Questions of Tortiire
and Detention ReporE/CN.4/2000/4, 28 December 1999,
passim
UNHCR Detention Guidelines, Guideline 5(i); UNWGAD,
Annex 2, Principle 8.

UNHCR Detention Guidelines,
UNWGAD, Annex 2, Principle 8.
UNHCR Detention Guidelines, Article 5(ii), UNWGAD,
Annex 2, Principle 2.

UNHCR Detention Guidelines, Guideline 5(ii).
UNWGAD, Annex 2, Principle 8.

E.g ECHR, Article 5.

Turkish Constitution, Article 19; ICCPR, Article 9(4);
ECHR, Article 5(4).

UNHCR Detention Guidelines, Guideline 5(iii).
UNWGAD, Annex 2, Principle 8.

Turkish Constitution, Article 19.

UN General AssemblyBody of Principles for the
Protection of All Persons under Any Form of Detention or
Imprisonment,Principle 17(1), 9 December 1988, onling:
UNHCR Refworld, <http://www.unhcr.org/cgi-bin/texis/|
vix/refworld/rwmain?docid=3ae6b38b34>.

UNHCR Detention Guidelines, Guideline 5(ii), UN, Body
of Principles for the Protection of All Persons under Any
Form of Detention or Imprisonmen®rinciple 17(2).
UNHCR Detention Guidelines, Guideline 5(U\NWGAD,
Annex 2, Principle 2; UN, Body of Principles for the
Protection of All Persons under Any Form of Detention or
Imprisonment, Principles 16 & 18.

UNHCR Detention Guidelines, Guideline 5()NWGAD,
Annex 2, Principle 10.

UN Doc. CCPR/C/79/Add.70 (1996) (holding that th
Swiss practice of three-month-long detention of foreign
nationals for the preparation of temporary residence permit
and waiting times ranging from nine months to a year for
the preparation for expulsion as excessive and discrimipa
tory).

Chahalv. UK (app 22414/93), Judgment of n/d November
1996; Kolompar v. Belgium,Judgment of 24 September
1992.

UNWGAD, Annex 2, Principle 7.

Guideline 5 (iii)
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54.
55.
56.

57.
58.

59.
60.

61.

62.

63.

64.

65.

66.
67.

1983 Directive, Article 16. foreigners found in violation of the Passport Law in thei
Ibid. absence.
While HCA does not support the use of an expedited pra68. Turkish Constitution, Article 19; UNHCR Detention

cess for the determination of asylum applications, this pro  Guidelines, Guideline 5(iii)); UNWGAD, Annex 2
vision is included to illustrate the fact that the Ministry of  Principle8.

Interior, in issuing this regulation, expressed an intentior59. UN, Body of Principles for the Protection of All Persons
to detain refugees for a limited period of time. under Any Form of Detention or Imprisonment, Principle

Mauritanian refugee, December 2006. 17; UNHCR Detention Guidelines, Guideline 5(ii).
le Asylum Seeker Certi2cate is issued by the UNHCR/0. UNWGAD, Annex 2, Principle 10.
ader registration with that agency is complete, and include&l. UNHCR Detention Guidelines, Guideline 5(ii).

the refugee applicant®Os name, country of origin, and the §&. Chahal vUK (App. 22414/93), Judgment of n/d November

ellite city to which he or she has been assigned. 1996; Kolompar v. Belgium,Judgment of 24 Septembe
Congolese refugee held in the Kumkapd guesthouse. 1992.

Article 33 of the CAT de2nesfoulemenas return to the 73. UNWGAD, Annex 2, Principle 7.

frontiers of territories where oneQs life or freedom would Bd. 1983 Directive, Article 16.

threatened on account of oneQs race, religion, nationality,

membership of a particular social group, or political epin

on.

UNHCR Detention Guidelines, Guideline 5(i); UNWGAD, ESra Kaytaz received a BA in Archaeology and Anthropg
Annex 2, Principle 8. and an MPhil in Development Studies from the Univer
UNHCR Detention Guidelines, Guideline 5 (iii); Of Oxford Prior to taking up her current position 3
UNWGAD, Annex 2, Principle 8. Research O$cer at the Global Migration Governance Pr
UNHCR Detention Guidelines, Article 5(ii); UNWGAD, (University of Oxford), she spent two years working with
Annex 2, Principle 2. Helsinki Citizens® Assembly TurkeyOs Refugee Advoc

Guinean refugee who was detained in the Zeytinburngupport Program coordinating its detention program ang
guesthouse. He was arrested in a series of house raidggal advisor

initiated following the alleged shooting of a woman in the

Tarlabas6 district of Istanbul, August 2006. Interviewe&Rchel Levitan received a BA from McGill University
reported that about three hundred African nationals wer@n LLB from the University of British Columlie is co-
arrested during these house raids. founder and legal director of Helsinki Citizens® Asse
UNHCR Detention Guidelines, Guideline 5(i); UNWGAD, TurkeyOs Refugee Advocacy and Support Program

Annex 2, Principle 8. . . . .
Eg ECHR, Article 5. Oktay Durukan received BAs in Political Science / Inter

As discussed in the 2rst section, refugees who enter or dgipal Relations and Sociology from Bogazici University
Turkey without documentation may face criminal chargeds pursuing an LLM at Istanbul Bilgi Universitg is respen
for the violation of the Passport Law. Lawyers working isible for advocacy and training activities at Helsinki Citizg
the 2eld note that the Prosecutor oden reviews the casesfafsembly TurkeyOs Refugee Advocacy and Support.Prg
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From Political Instrument
to Protection Tool? Resettlement of Refugees
and North-South Relations

TI"#$ B%$$"

Abstract la !n de la guerre froide quand diminue la volontZ des pays
Lacking a clear legal de'nition, the conceptualizatictu Nord " accueillir les demandeurs dOasileapatrie
and application of durable solutions have been highient volontaire appara’t au cours des annZes 1990 comme
in"uenced by statesO interests that were o#en at oddshaitivelle solution de prZfZrei@e tente alors de redZ!ni
humanitarian concerns on refugee proteciaming the la rZinstallation et de 10adapter au nouveau car@xte
Cold War resettlement was perceived as the preferred ftwcessus est axZ sur une rupture de la rZinstallatior] avec
able solution, although it was selectively applied to di$ees aspects politique et migratoire prZcZdents et sa [redZ!
ent refugee crises in the SowWtfith the asylum crisis in nition en tant quOoutil exclusif de protection et instrument
the 1980s and the end of the Cold War, a new agenddeofa coopZration internationaléinsi, la rZinstallation ~
containment emerged as Northern countries® interedfirre de I0apres-guerre froide se caractZrise par la dZpolitisa
receiving refugees declinBuiring the 1990s voluntary tion, la rZduction du nombre de bZnZ!ciaires et IOexpansion
repatriation emerged as a new preferred solution and thgZegraphiqueToutefois, il est essentiel de dZterminer de
was an e$ort to redelne and adapt resettlement to a nfason critique si cette dZpolitisation sOest rZellement faite,
context %is process focused on detaching resettlemi@straisons qui la sous-tendent et sa relation ~ la politjque
from its previous political and immigration character andord-Sud et aux stratZgies de con'nement
redelning it as an exclusive protection tool and instrument

of international co-operatiorHence, resettlement in thej,troduction

post-Cold War era is characterized by depoliticization gasearch and policy making in forced migration commonly
smaller number of benelciaries, and geographic expansi@fer to the concept of durable solutions and its three optigns:
However, it is important to critically question whether sugftal integration, resettlement, and voluntary repatrig
depoliticization has happened in fact, the reasons behiod. However, these concepts &nd loose support from legal
it, and its relation to North-South politics and containinstruments and are mainly derived from the regular prac

ment strategies tice of states and international organizations. Consequently,
they are embedded in a complex set of political, economic,
RZsumZ and strategic interests that o'en go far beyond humanitar

Faute d®une dZnition juridique claire, la conceptualisatig concerns on refugeesO protection. In that sense, the use

et IOapplication de solutions durables " la rZinstallation %tresettlement, especially in North-South relations, has

Zt7Z fortement in"uencZes par des intZrets Ztatiques sou?/réa}]rt]ged from the Cold War period to the present, allegedly

evolving from a political instrument to a protection too].

en contradiction avec Ie§ prZoccupations humanit@ires (%uf)resent paper will examine the question that although
la protection des rZfugibsirant la guerre froide, 1a rZins he very concept of Orefugee® is intimately linked te polit

taIIatioanaraissavit la solution durable la plus soVuhaitabI@m upheavals and interests, the way refuges have been|dealt
bien quOappliquZe de fa=on ponctuelle aux di$Zrentes gifeg.e. the durable solutions o)ered) has been in*uenced
de rzfugiZs dans le Sud nouveau programme de con! py di)erent explicit and implicit interests that have varigd
nement appara’t lors de la crise de |Qasile des annZes 1®@0tane in speech and practice.
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As the present refugee regime was initially designed frow it impacted refugee issues in North-South relations.
the early days of the Cold War, the lack of a precise-dedn that sense, the UNHCR-led process to rede&ne resettle
ition of durable solutions and the relationship between themrment was an e)ort to reposition durable solutions in line
enabled states to manipulate their use according to politicaljth changing interests of states. Moreover, resettlement is
economic, and ideological interests. Hence, during the eadill applied according interests that are not purely humani
1950s, resettlement was praised as not only the prefertadian or protection, as di)erent refugee populations recejve
durable solution, but the only viable one, and it played agh)erent solutions. Finally, although emerging resettlement
important role in transferring refugee populations fromprograms in the South are praised as the best example of
communist countries. resettlement as a protection tool, it is important to situate

In the following decades forced displacement increasé¢ddem in broader North-South relations and containment
dramatically in the global South, and the responses pretrategies.
vided to refugee in*uxes continued to be highly embedded (e paper has six sections. (e &rst examines how th
in Cold War political and strategic interests, so that di)erentesettlement concept, in the absence of legal instruments,
refugee crises received di)ering Osolutions.O With the endwafs forged and promoted as the most desirable solution in
the Cold War and the asylum crisis initiated in the late 197@se early days of the Cold War. (e following section will
and early 1980s, Northern states had a declining interestshow how the political use of resettlement evolved along with
receiving refugees. Consequently, containment strategige Cold War and how it was selectively applied to distinct
gained importance and during the late 1980s and 1996iuations. (e third part brie*y explains the asylum crisi
there was a process to rede&ne durable solutions availabiperienced in the late 1970s and 1980s and how it a)ected
to refugees. the conceptualization of durable solutions and resettlement.

In this process, voluntary repatriation replaced resettleSection four will analyze the e)ort to rede&ne durable-sqglu
ment as the preferred durable solution and there were cotions and the relationship between them, focusing on the
sistent e)orts to detach resettlement from its previous fe@rocess of depoliticizing resettlement. (e next part will
ture of a political and migration instrument and (re)de&nexamine the characteristics of resettlement in the postbCold
it as a protection tool. Under this approach resettlemear era and how they di)er from previous years. (e &nal
would serve a smaller number of refugees, but would obsgction will analyze the complex set of factors that explain
strict protection criteria that uphold the safety and welfargzhy Northern countries continue to use resettlement even
of refugees. in a context of containment and decreasing interest in4nter

If resettlement lost space in a containment context, whyational co-operation. (e paper will conclude with som
was it never abandoned by states and international erga&nal critical remarks and challenges for the future.
izations? First of all, even though the United Nations High
Commissioner for Refugees (UNHCR) had a crucial role iDe!ning Resettlement during the Early Cold War:
advocating for voluntary repatriation as the preferred-dur'e Preferred Solution
able solution, it also attempted to maintain resettlemer{e International %esaurus of Refugee Termino(bGRT)!
as an option available through a process to rede&ne it atei&nes OresettlementO as Othe durable settlement of refugees
adapt it to new circumstances. An important consequende a country other than the country of refuge.O0 However,
of this process was the focus on protection and internationalshould be noted that such de&nition is derived from the
co-operation, culminating in an expansion of resettlemenpractice of states and UNHCR guidelines rather than|an
to the global South. international legal instrument. (e milestone of refuge

Second, even in a containment context, Northern eourprotection, the 195Tonvention relating to the Status of
tries still receive refugees due to di)erent reasons, includirRefugeess silent on a precise de&nition not only of resettle
political and foreign policy interests, domestic pressure, ecment, but of the three-fold durable solutions concept as a
nomic interests, and humanitarian concern. More importwhole. Resettlement is mentioned only in Article 30, clai
ant, amidst accusations of uncontrolled immigrantsO aiy that states should facilitate the transfer of assets of reset
asylum-seekersO entry, resettlement enables states to regalnefugees.
control over refugee admission. A precise de&nition of resettlement is also lacking|in

It can be argued that rede&ning resettlement exclusivelye UNHCR 1950 Statute. As per its Article 1, the agendy is
as a protection tool was exactly what enabled its continuethndated to seek permanent solutions for refugees, sugh as
use, geographically expanded yet numerically reduce@the voluntary repatriation of such refugees, or their assjmi
However, one can critically analyze the motivations behindtion within new national communities.O However, it |is
it, whether such depoliticization actually happened, andpen to interpretation whether the last part refers to bath
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local integration in the &rst country of asylum and resettleSince then the US government started to contribute &ngan
ment in a third country. cially to UNHCR, becoming its major donor and enabling
Lacking a clear de&nition, resettlement has bedhe agency to expand its personnel and capacity in the|fol
manipulated as a major tool for states to apply discretioowing decades.
ary policies, according to interests that are o'en at odds
with the concern with refugees® protection. Speci&e poResettlement and Cold War Politics
ical and economic interests in a given time shaped the cdm the Global South
cepts and solutions provided to refugees, which proved Buring the late 1960s and the 1970s the decolonizatien pro
be very *exible regarding di)erent populations and dier cess caused con*icts and massive displacement in the global
ent periods. South, especially in Africa and Asia, which ultimately altered
As the refugee regime was tailored at the beginning of tiige focus of refugee protection. According to Loescher,
Cold War with a strong Eurocentric charactegpatriation ~ Oby 73, the US began to refocus its refugee programs|from
was obviously not an option. Resettlement was then the p@&urope to the rest of the world, following the global expan
fect durable solution for refugees due to the combination gfon of its foreign policy and security commitments.O
strategic interests (recovery and regional stability in Europe), As refugee in*uxes and global responses to them stafted
economic interests (immigrant workforce), and ideologicato shi' into the South, resettlement remained an impor
interests (supporting defection from Communist stafes).ant solution. However, its use in speci&c refugee crises|was
Moreover, the US leadership had an important role in thishaped by economic and principally by political interests of
system, as it was willing and able to bear the bulk of cosisrthern states. (is can be exempli&ed by the analysis|of
related to the reception of refugees, o)ering large resettlthree major refugee crises during the 1970s: in Uganda, the
ment quotas and promoting a similar welcoming positiorSouthern Cone of Latin America, and Indochina.
from other Western governments. In 1972 the Ugandan president Idi Amin decided to expel
During the 1950s and early 1960s resettlement had twifl people of Asian derivation. As a consequence, more than
main characteristics. First, it bypassed UNHCR because4&,000 people *ed the country, including some 7,000 made
the beginning it was perceived that the agencyOs clients wexgeless. UNHCROs appeal for resettiement quotas redeived
only the refugees displaced by the war who still remainedanquick and welcoming response from the international
Europe. (e US had a great interest in closely managing theommunity and by the end of 1974 all expelled persons Were
resettlement of refugees from communist countries, and riésettled in twenty-&ve di)erent countri@s.
did so through two di)erent agencies: the Intergovernmental In the same period a refugee crisis erupted in the
Committee for European Migration (ICEM, created in 19515outhern Cone of Latin America as almost all countrieg in
and the United States Escapee Program (USEP, o+ciathe region were under authoritarian military governments.
established in 1952, although it had operated since 194@re than 200,000 refugees *ed Chile a'er the militafy
Di)erently from UNHCR in its early days, those agenciesoup in 1973, including refugees who were living there aler
received full funding from the US. escaping from similar coups in neighbouring countfies.
Second, resettlement activities were totally concentrat@g military regimes in di)erent countries were allied, ref
in Europe. During the Berlin crisis in 1953 and throughgees were targeted in the whole region and there was ng safe
out the decade until the Berlin Wall was built in 1961aaven. (erefore, the solution sought for those refugees was
some 3.5 million people *ed from East to West Germangredominantly resettlement outside South America, and the
and some were resettled farther away. (e largest refuga@NHCROs appeals were generously answered by Eurgpean
crisis of this period and the &rst massive resettlement opebuntries'®
ation occurred a'er the Soviet invasion of Hungary in 1956. Nevertheless, the same attitude was not observed from
Although the US was initially reluctant to resettle refugeese US, since those refugees were *eeing Washington-
from Yugoslavia, a communist country of &rst asylum, supported regimes, under accusations of Commurlist
total of some 180,000 Hungarian were resettled in thirty+liation. O(e US virtually ignored appeals for resettl
seven countrie®.(e receptiveness was explained both byment and it even refused to provide anything to suppeort
Cold War political and ideological interests and economitCEM programs to &nance resettlemelt.d mid-1975
interests, since the Hungarians were a Omodel immigratitiie US government agreed to receive 400 refugees from the
groupO composed of skilled workers. Southern Cone, but the strict screening procedures delayed
It is important to note that during the Hungarian crisisthe resettlement process and limited the number of-refu
UNHCR played an important role and began to be recogees actually admitted to US $8iRs a consequence of th
nized by the US as a relevant actor in the bipolar contextS policy, most refugees relocated themselves within|the
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region and external resettlement was an option for few 66 Asylum Crisis and Its Impact on Durable
them. By the end of the 1970s some 15,000 South Ameri@slutions
refugees were resettled in forty-four countries, mostly ifrom the late 1970s and early 1980s on, Northern states®
Western Europé? willingness to receive refugees decreased dramatically| due
(e third refugee crisis during the late 1970s and theto economic, social, and political transformations in the
1980s, in Indochina, turned out to be the largest and moiternational scenario and domestic politics. (e so-called
expensive resettlement operation in history. Due to strugsylum crisis brought about containment policies and a
gles between Communist revolutionaries and US-supporteéde&nition of the concepts of durable solutions and the role
counterrevolutionaries, millions of Viethamese, Laotiansef resettlement.
and Cambodians were caught amidst &re and displaced.with global economic recession, refugees and migrants
Neighbouring countries such as (ailand and Malaysiain general were no longer a welcome workforce, but rather a
were overwhelmed with the so-called Oboat peopleO @R@at to the shrinking labour market and welfare sysen).
urged Northern support to address the situation, mainlye globalization process facilitated communications and
through resettlement. (e US was the leading country totransport and also increasedNand made more visiblgN
support the assistance and resettlement of Indochinese refde gap between North and South, fostering the desire of
gees, since such an operation was perceived as emblemg@gthern citizens to migraf®.Refugees and asylum seek
in the context of the Onew Cold WarO in the early $980sys started to arrive directly in Northern territory in mixef
Furthermore, American society was particularly sensitivgjovements along with other migrants. Unprecedented
to the issue of Vietnamese refugees, a position increasinglynbers of arrivals triggered popular discontent, causing
voiced by rising transnational human rights networks.  electoral pressure for restrictive meas@tegnally, the end
Initially other Northern countries, especially in Europeof the Cold War altered one of the most important foun
believed that the crisis was a OUS proBfean@ the US dations of the refugee regime. Without the geostrateg
struggled to convince them that resettlement was the befibtivation of promoting defection from communism, goy
solution for Indochinese refugees. Even though it initiallérnments had little interest in receiving refugees into thei
sustained the idea that repatriation would be the mosérritories?2 and lost their main argument for gathering
adequate solution for refugees in the region, UNHCR ltiminternal consensus and acceptance.
ately supported this policy, promoting two international (e asylum crisis led to new approaches to refugee isslies
conferences in Geneva and the Comprehensive Plan @fntred on containment. (ere was a proliferation of meas
Action for Indochinese RefugetsAs a result of this e)ort, ures to restrict the granting of asylum and access o fter
by the mid-1990s some 1.3 million Indochinese refugeitory,23 as well as an e)ort to contain refugee in*uxes fin
were resettledf’ (e US was obviously the most generous the global South as much as possible. Such new approaches
country, and from just 1975 to 1985 it received some 750,09fcted the conceptualization and application of -dur
resettled refugeds. able solutions in three manners. First, there was a renewed
(e three cases exemplify how resettlement of refugeefocus on in-country operations, including maintaining
was an important political instrument within Cold War refugees within their regions of origin and emphasizing
politics. In the Ugandan case, resettlement countries Weigpatriation.
eager to o)er support to persecuted populations as part of Second, international co-operation on refugee isslies
their e)ort to contain Communist expansion in Africa. In became increasingly problematic as Southern states were
the Latin American case, resettlement was o)ered as a mugferwhelmed with the bulk of refugee *ows and Northefn
more limited possibility, since most refugees were *eeinguntries had fewer incentives to o)er resettlement quotas
Western-allied regimes. Finally, receiving Indochinese refund &nancial resources. As asserted by Gibney, OWestern
gees through resettlement was perceived as an inexoraffigtes claim that refugees in the South were too numetous
part of Cold War politics in the region and the resettlement be assisted through resettlement schemes and, in|any
response was the widest possible. However, it is impofkspect were not *eeing persecution (B0
ant to note that despite its political manipulation, confer Finally, as the numbers of asylum seekers increased,
ring di)erent levels of usage in di)erent situation (or eventhere was a general perception that Northern states ost
within the same situation), resettlement in this period wagontrol over refugee arrivals, especially in comparison with
the preferred and in some cases the only durable solutiggsettlement programs implemented in preceding y&ars.
considered by major powers. (e arrival of asylumseekers is spontaneous and unpredict
able, in opposition to organized and predictable resettle
ment programs, through which governments may literally
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chose which refugees they want to receive, how many, amermed that di)erently from massive resettlement ope
when28 In theory resettlement could be an opportunity forations experienced during the 1980s and the previous dec
states to regain their lost control over refugee issues, butddes, resettlement operations in the 1990s were Olikely [to be
light of decreasing external incentives and domestic- presiore protection oriented and could o'en involve smaller
sure, resettlement needed to be re-shaped as a more pregisabers.&. (erefore, in response to the decrease in imm
and explicitly protection-oriented tool in order to maintain gration-driven resettlement, UNHCR started to apply its
its role as a durable solution. own protection-related criteria for a more diverse, although
numerically limited, group of refugeé&s Compared with
(Re)de!ning Durable Solutions and Resettlement: voluntary repatriation, from 1997 to 2006, for each refugee
A Protection Tool? resettled, fourteen were repatriaféd.
A major consequence of the asylum crisis was a rede&ni However, aware that such strong statements could create
tion of the concept of durable solutions and the relationan idea that resettlement was a less important or e)eclive
ship between them. It was not a formal process but ratheelution and jeopardize its very existence, ExCom members

1980s voluntary repatriation emerged as the natural ard protection. UNHCR publicly declared that the redu
most adequate solution for most situations of displacemeriion in the number of refugees resettled during the early
Such a position was actively promoted by UNHCR, in 1iné990s was mainly due to the conclusion of its operations in
with the political agenda of major powers who wanted t&outheast Asia and did not Ore*ect any fundamental change

Commissioner Sadako Ogata had a crucial role in thiesettlement®
approach and UNHCR established an explicit hierarchy of (e emergence of new refugee crises in di)erent parts pf

possible, when it is in the best interests of the refugees amdettlement, which refers to its ability to bene&t other refu

where appropriate® gees beyond those being resettled, as well as the host and
Moreover, it was explicitly recognized that in precedingeighbouring states. As large refugee populations challgnge

decades resettlement was more a migration program th&acio-economic structures and regional stability, resettle

a protection tool. (is was made clear during the samement can be an important means to alleviate the pressure on

ExCom meeting in 1991, when High Commissioner Ogateountries of &rst asylum.
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Second, resettlement as a protection tool implied a Resettlement in this new context can be said to have
greater focus on the individual needs of refugees rather theéhree main characteristics. (e &rst one refers to its concept.
statesO political and economic interests. To that end, reseftieughout the 1990s and 2000s resettlement has been pre
ment should be based on well-de&ned criteria and requiretsely de&ned in international instruments which, although
important changes in procedures. Precise criteria to assess-binding, enabled a more harmonized and predictable
refugeesO need for resettlement were established, narely: Resettlement now has precise criteria, procedures/ and
legal and physical protection needs (including threat afe&nition of the roles of actors involved. However, maybe|the
refoulement lack of integration prospects, survivors of vio most signi&cant change in the conceptualization of resettle
lence and torture, women at risk, children and adolescemsent has been its depoliticization. While de&ning its three-
(especially unaccompanied minors), older refugees,- mefbld purpose, resettlement has been detached from its previ
ical needs, and family reuni&cation. As the establishmeotis political and immigration-driven use and rede&ned |in
of such criteria consolidated the transformation of resettleexclusive terms of protection instrument.
ment from immigration to protection-driven, resettlement Second, compared with previous decades, resettlement
procedures also changed, evolving from mechanical grobias in fact numerically decreased. In 1979, resettlement|was
processing to case-by-case assessments. the solution for one in every twenty refugees but by 1996 |the

Finally, resettlement is an instrument of internationalproportion was one in every four hundré@i(is trend can
solidarity and burden/responsibility-sharing, as it 0)erssupstill be observed as the total number of resettled refugees
port to overwhelmed &rst countries of asylum, especially in 2006 was 11 per cent lower than in the previous year, As
situations of protracted displacement. Since the mid-199@seviously discussed, de&ning resettlement as a protegtion
UNHCR has led initiatives to encourage tripartite co-epertool essentially means serving smaller numbers of refugees,
ation between the agency, states, and civil society organigimce criteria and procedures are re&ned. Better screeping
tions. As a result, a Working Group on Resettlement andmocedures have also become an increased concern because
formal process of consultation with governments and NGOgf fraud and misusé especially a'er the 1999 resettlement
were established in 1995. Such consultations were held oscandal in Kenya.
yearly base and in 2001 it was renamed Annual Tripartite However, other factors also explain the reduced numbers
Consultations on Resettlement (ATC). of resettlement in the present context. Confronted by lafge

A major initiative aiming at promoting incentives for numbers of asylum seekers arriving directly in their territor
international co-operation, especially North-South, was thees, Northern states have o)ered fewer resettlement places,
Convention Plus process, lead by UNHCR between 200ian attempt to ObalanceO the total number of refugees] (is
and 2005. (e strategic use of resettlement was one of the@en implicit correlation between resettlement and asylu
three topics in which multilateral agreements were sought. golicies can be exempli&ed by the fact that adding resettle
Core Group was established in Geneva under the leadershipnt and direct arrivals, the US and Western Europe admit
of the government of Canada, which gathered states, canughly the same number of refugees, even though the US
cerned international organizations, and civil society entitiebas a stronger resettlement progréin.

Although the initiative did not reach the intended Ogeneric Following 9/11 and the Global War on Terror, refugee
agreements,O the resettlement strand was considered the rpoBties are increasingly in line with security concerns,
successful one, because it provided a Multilateral Framewarkich has also a)ected the number of refugees admitted
of Understandings, even though this concrete outcome wsrough resettlement. For instance, the US government
considered a Omodest and uncontroversial stateffent.0  has applied tighter screening procedures in its resettlement
programs and therefore it has struggled to ful&ll its anntal
A New Paradigm? Resettlement in the PostDCold resettlement quotas. (is is the case especially for refugees
War Era from the Middle East and refugees that allegedly support
Although it has undergone some changes in its concept aMéashington-determined Oterrorist organizationsO such as
positioningvis-"-visthe other durable solutions available toColombian or Sri Lankan refugees. For instance, for &scal
refugees, it is unquestionable that resettlement remains g@ar 2008 the US has established a ceiling (quota) of 70,000
important and integral part of the refugee protection regimeefugees, but had only received 48,282 (68.9 perent).
It continues to beneé&t a large number of refugees yearly andFinally, the third characteristic of resettlement in the
to be the subject of discussion in di)erent international forg@ostBCold War order is its geographic expansion beyond|the
and academic circles. However, how does resettlementtiaditional resettlement countries. Traditionally there were
the postDCold War order di)er from resettlement in previten resettlement countries which o)ered annual resettle
ous years? ment quota$? and other countries o)ered resettlement
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places answeringd hocUNHCR appeals. Expanding and governments, resettlement is a means to uphold their-inter
diversifying resettlement opportunities were a crucial pamational commitments towards refugee protection while

Geneva e)ort to rede&ne resettlement as a protection table granting of asylum. Furthermore, resettlement is useful
and instrument of international co-operation. to reinforce to the domestic public the idea that resettlemgent
Following UNHCR consultations, since 1996 seven neand asylum are totally di)erent areas of refugee protec

only &ve remain operative. Although two countries are frornoncepts that embody distinct normative and institutiongl

the global North (Iceland and Ireland), the main innovaframeworks. ORefugeeO refers to a resettled refugee and
tion is the emergence of Southern countries of resettlemefasyleeO or Oasylum-seekerO to a person claiming protection
Between 1998 and 2001 Benin and Burkina Faso received @R2éctly on US soft> Similarly, in Western Europe, reseitlg

2003 evaluation found overall Odisappointing reégis@ between OtrueO and ObogusO refigees.
the program in both countries was discontinued. Finally, although the asylum crisis reduced Northern

1,000 resettled refuge¥s(e program in such countries tarian concerns and domestic pressure, as well as economic,
remains operative and it has already expanded beyond jfislitical, and foreign policy interests.
initial scope: although the main bene&ciaries of the resettle States have a humanitarian interest in admitting -refu
ment program in Latin America are Colombian refugeegees according to their international commitments gs
some 100 Palestinian refugees have also been admitted. signatories of international instruments such as the 1951
Refugee Convention. In most cases, such commitments
Explaining the Continued Use of Resettlement have been internalized by domestic legislation and cempli
It has been argued that despite its reduced numbers and@rce with them is overseen by national and regional courts.
new faeade, resettlement is still an important part of the prd\evertheless, this humanitarian concern has a limited role,
tection regime. However, an important question should bsince states o'en circumvent their international obligations
asked regarding its continued use: if the Cold War interesby preventing access to territory or creating new categor
no longer exist and Northern states are increasingly unwilles and concept¥. (e inconsistent o)er of resettlement to
ing to receive refugees, why do they keep resettling? di)erent refugee populations also reveals that humanitar
First of all, UNHCROs catalytic role must be recognizéan concerns have only marginally in*uenced resettlement
Although the agency has followed statesO political interpsigrams.
in replacing voluntary repatriation as the preferred-dur Pressure from domestic groups and economic intergsts
able solution, it has also remained aware of the importanbave also in*uenced statesO refugee pdfidResettlement

option of safe haven to refugees. Nevertheless, aware thdtroader sense, the domestic public also in*uences-immi
incentives for international co-operation and provision ofgration and refugee policies through electoral pressures

political tool. (is o+cial depoliticization of resettlement In that sense, little has changed from Cold War period. For
would ensure that states remain committed to it. instance, the main category of refugees admitted for resettle
Second, as mentioned before, with the asylum crisis thereent in the US is comprised of those falling within certgin
was a generalized perception that Northern states have lesinic groups and/or country of &rst asyld®ilthough in
control over the entry of immigrants and refugees. For thesensultation with other actors, the Department of State is
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responsible for deciding which groups are included in these of resettlement may conceal the interest in maintaining
annual resettlement quota, which demonstrates the highigfugees in their regions ,not to facilitate future repatriation,

political character of such decisions. but rather to avoid their further movement to Norther
countries. Besides, according to van Selm, especially in
Critical Analysis and Final Remarks Europe several actors have tried to OsellO resettlement as a

Beyond debates on manipulation of resettlement policiegol to reduce the arrival of asylum-seel&@nahich repre
it is fundamental to recognize the generosity of Northersents a great risk not only of resettlement misuse, but to|the
states. It is undeniable that resettlement has been a lifetegrity of the protection regime.
changing or even life-saving instrument for many refugees (e emerging resettlement programs in the global South
throughout history. Since the late 1970s, more than 250,0830 deserve a critical analysis. Southern countries already
refugees have been admitted in Western Europe throudiost the majority of refugees in the world, but under an
UNHCR-led resettlement operatiotfsand the US alone international solidarity discourse they are assuming yet
has resettled over two million refugees, more than all othanother obligation through resettlement. Although Southern
resettlement countries together. resettlement countries receive a much smaller number of
Resettlement depoliticization during the 1990s andefugees, the initiative reveals that the level of responsibility
2000s enabled it to remain relevant in the refugee protesharing and international co-operation in refugee issues is
tion regime. Its rede&nition had positive e)ects, especialstill unfair and needs to be further developed.
bringing more transparency to the process with the estab Itis interesting then to argue why Southern countries jain
lishment of precise criteria and procedures. (e focus onsuch initiatives. (eir incentives include increased inter
solidarity and responsibility-sharing may o)er an oppor national visibility and prestige, promoted by the catalytic
tunity to enhance international co-operation (especiallyole of UNHCR. (e &nancial cost to these governments
North-South) in other areas of refugee protection. is very limited, as the programs are almost fully funded| by
However, if this depoliticization had positive impactsUNHCR and Northern countries, which imposes challe
some critical observations must be made. First of all, it g&s regarding ownership and long-term sustainability. (
important to bear in mind the motives behind the rede&nicountries with most successful programs are those with
tion of resettlement from a political instrument to a pro medium levels of economic development and small -num
tection tool. As UNHCR led this e)ort, it was respondingbers of refugees in general, which also raises the questions
to new interests and political relations between statesf feasibility and sustainability of resettlement in Southern
adapting resettlement to a political context characterizetbuntries lacking adequate levels of economic development
by containment and decreased incentives for internationaind resources. Furthermore, an external and comprehensive
co-operation. It can be said then that the depoliticizatioevaluation of the resettlement programme in Latin America
process was essentially politically motivated. has not yet been conducted and its accurate level of su¢ccess
Furthermore, the extent to which this depoliticizationis still unknown.
is real is also debatable. As demonstrated before, despit¢e real interests of Northern countries in supporting
the exclusive protection facade adopted a'er the end of thesettlement in developing countries can also be questioned.
Cold War, resettlement programs are still discretionary andls mentioned, promoting intra-regional resettlement may
respond to a set of concerns and interests that go far beyauiroborate broader containment strategies to avoid further
their strict use as a protection tool. (is is corroborated byrefugee movements heading North. As Southern resettle
the inconsistent application of resettlement policies towardsent programs are &nancially and conceptually supported
di)erent refugee policies and statesO di+culties in ful&llify UNHCR and Northern states, it is important that th|s
annual resettlement quotas. For instance, in 2006 sonsenot perceived as an excuse to decrease international co-
29,600 refugees were resettled through UNHCR prograroperation or as Northern countries OpayingO to resettle refu
and a further 71,700 were resettled outside the a§&ncyees away from their territories in order to avoid domestic
which demonstrates that traditional resettlement countriepressures.
still keep a largely discretionary policy regarding resettle In conclusion, some fundamental challenges are still to
ment and prefer to maintain their own channels and agerbe addressed by resettlement in the present context. |n a
cies, using UNHCR only to some extent. general environment of containment, the number of o+cial
Another important question refers to how the newrefugees is declining as the number of Internally Displaced
approach to resettlement &ts into North-South politicsPeople (IDPs) and others in need of international protection
Despite the non-political discourse, resettlement is deepiycreases. Given the current legal and institutional frame
entangled in containment policies. (e concept of strategicworks, resettlement is not a viable option for most of these
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populations, even though it could be the best or only-sold7.
tion in several cases.

Finally, resettlement is still not an e)ective protection
tool for protracted displacement situations. Even when a
displacement crisis initially received support from Northern:
countries through resettlement places, this willingnes
tends to decline over time and large populations remain i
a deteriorating situation. (ose refugee groups that have
little political leverage or that have long been forgotten by;
the media and donors are likely to remain in a situation of
limbo, as resettlement remains a forgone option.
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Forced Migrants in Serbia: Refugees an
Internally Displaced PersonsNFacts and
Figures, Coping Strategies, Future

MI"#$%$ B&'l(

Abstract RZsumZ
le paper deals with refugees and internally displaced pdra Serbie occupe le premier rang en Europe et le quatorzisme
sons (IDPs)Considering their numbers, Serbia is the "rsang sur terre parmi les pays ayant le plus de rZfugiZs et de
in Europe and fourteenth on the gldbi destiny is not  dZplacZs internéseur destin nOest pas seulement IO Zpilogue
only a tragic epilogue to the political dissolution of the ftragique de la dissolution politique de IOex-Yougoslavie|, mais
mer Yugoslavia, but also to the breakdown of the comnamssi de la "n du reve commun dOune nationafitdigds
dream of OYugoslavO nationality (which was meant to /eE (censZe stre um@lting poE de di$Zrentes nations,
Omelting potO of various nations, ethnic groups, and getiupes ethniques et religiohlheureusement, en +ai
gions) Unfortunately, due to the speci'c strategy of natiosen dOune stratZgie de construction dOftat-nation fon¢iZe sur
state building based on ethnic cleansing, refugees \eerettoyage ethnique, les rZfugiZs ont ZtZ 1Oun des pbjectifs
one of the direct objectives of civil wars taking place indirects des guerres civiles se dZroulant dans les annZes 1990
1990sAt the same time, massive #0ods of IDPs were inSti meme temps, un massif a%ux de personnes dZplacZes a
gated by the bombing campaign of Kosovo and MetoldiZ suscitZ par la campagne de bombardement menfe par
conducted by the NATO alliance in 1999 IOOTAN au Kosovo-et-MZtochie en. 1999
Having come to Serbia, the majority of both refugeed/enue en Serbie, la majoritZ des rZfugiZs et des dZplacZs
and IDPs who are ethnic Serbs have attained all the fieternes Serbes ethniques ont pourtant atteint toutes les

P
tures of minority group&e reasons for their social exelu caractZristiques des groupes minoritdigssraisons de leur
sion must be discussed in terms of their exceptionally éxslusion sociale doivent stre examinZes en fonction de leur

social position, high levels of unemployment and poverayng social exceptionnellement bas, de taux de ch™mage et
and lack of social inclusidvioreover, it must be taken intode pauvretZ ZlevZs et dOune absence dOinclusi@nsociale
account that contemporary Serbia faced many unresoleette, il faut prendre en considZration les nombreux dZ"s
political challenges, delayed accession to the EU, secgssliiques non rZsolus qui confrontent la Serbie conrtempo

of Kosovo and Metohija in 2008, hardships in establishmaine, le retardement de son adhZsion ~ 1®OUnion europZenne,
a market economy and liberal democracy since 2000, EnsZcession du Kosovo-et-MZtochie en 2008, les di&cultZs *
economic deprivation, all of which were accompanied Zigblir une Zconomie de marchZ et instaurer la dZmogratie

poor social services libZrale depuis 2000 et, en"n, des privations Zconomiques, le
Serbian authorities adopted four major action plarteut accompagnZ par des services sociaux inadZquats
targeted at forced migrants Les autoritZs serbes ont adoptZ quatre importants plans

However, the main challenges to their applicability stet®action destinZs aux migrants fofodtefois, les princi
from lack of institutional capacities, ine$ective implemepaux dZ"s ~ leur applicabilitZ proviennent dOun manque de
tation of development strategies, and limited resources capacitZ institutionnelle, dOune mise en iuvre ine&cadge de

stratZgies de dZveloppement et dOun manque de resspurces
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Introduction Consequently, refugees of Serb origin *ooded to the

paper. +ey have been arriving in Serbia ever since 199actors, which are intertwined and act as determinant fac
(in the case of refugeésind since the bombing campaigntorsS +e study of migratory *ows is necessarily interdisc

Yugoslavia occurred as a concomitant of the fall of Berlihese groups, and (3) review of current political solutiops.
Wall and thus the breakdown of the Soviet Union in thélain sources consist of: demographics, secondary analysis
last decade of the twentieth century. While the countriesf empirical ,ndings on refugees and IDPs, and an overview
of central and Eastern Europe experienced peaceful so@hpolitical solutions.

transition and state disintegration, the former Yugoslavia

had undergone a process of enormous breakdown or Osobftg@in Concepts and De!nitions

explosionO that was re*ected in the sanguinary civil wAs David J. Whittaker statésthere are more and more
drama of 1992D1995. Disintegration of the former federpgople moving around the globe than ever before in recorded
state resulted in the creation of new, autonomous statbistory. Some estimates say that since 1945 some 50 {o 60
and entities, with concomitant enormous *ows of forcednillion people have le- their homes either voluntarily gr
migrants? Political elites were pursuing their dream ofinvoluntarily. Europe in the 1950s, Africa in the 1960s, Asia
national states based on Oblood and soiifdénalia,insti-  in the 1970s and 1980s, and once more Europe, espegially

of the means to meet that end. In other words, these ckictims of environmental degradation, while some are dis
cumstances explain why the *ood of refugees was oneptced within their own land (so-called internally displaced
the direct political and war objectives in the 1990s in theersons). Other groups of forced migrants are victims of wars
Balkans. and ethnic cleansing. Many people are unable to escape} and
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are therefore holed up in temporary camps, while still otheregistered in 1996. It is, however, an unresolved dilemma
*ee abroad, becoming illegal immigrants. whether the data conceal the empirical reality. In other
It is a fact that an ongoing process of globalization isords, is the reduction in their overall number the outcome
making the world a smaller place while at the same tintd the cancellation of their humanitarian status instead|of
squeezing time and space due to faster and cheaper tratheir full integration into the local society? Refugees were
portation and movement from one country to another, fromo.ered three options for a permanent solution of their legal
one continent to another. status: (1) return to the countries they were forced to leave; (2)
According to the same author, there are at least 17 milliantegration into the local community (Serbia); and (3) emi
people in transit nowadays, seeking some form of asylumération. As we shall show later, many of those who decided
over 6 million in Asia, 4.2 million in Africa, and 4.2 millionto return were denied their civil rights in Croatia and Bosria
in Europe. Itis very likely that half of these unfortunates amnd Hercegovina, due to the hostility of the local popula
women and children. tion, unresolved tenancy and property rights, and so forth.
+e existence of numerously diverse moves of forcede second group, who was willing to integrate in the host
migrants opens up a discussion on various de,nitions ansociety, applied for and in many cases received Serbian cit
relevant notions. +e UNConvention relating to the Status ofizenship. Unfortunately, this did not automatically result
Refugeeisn 1951 de,ned the term OrefugeeO with the meathe improvement of their overall conditions. Many of them
ing that is still being used today: joined the pool of unemployed citizens (the unemployment
rate in the country is nearly 30 per cent), thus lacking social
A person who is outside his/her country of nationality or habituasecurity and other social services (health, education, public
residence; has a well-founded fear of persecution because of fiisinsportation, etc.).
her race, religion, nationality, membership of a particular socidf
group or political opinion; and is unable or unwilling to avail him

=]

Table 1. Refugees, Serbia, 199652007

self/herself of the protection of that country, or to return there, fo Year Refugees and Total. Share of
fear of persecutioh war affected | population | refugees and
' persons war affected
N . . persons (in %)
+e term OpersecutionO itself is not legally de,ned, byt "
is generally based on persistent and consistent pattern 4P96 617728 | 9778991 6.3
abuse, intervention, and intolerance. 2002 379135 | 7498001 51
Internally displaced persons are: 2005 139195 7440769 1,9
) 2007 97700 7397651 1,3
persons or groups of persons who have been forced or obligedito

*ee or to leave their homes or places of habitual residence -in pjuNote: *in 1996 Serbia included the territory of Kosovo and
ticular as a result of or in order to avoid the e.ects of armed cor_Metohija
*ict, situations of generalized violence, violations of human rights o

. Source: UNHCR census and statistics for 1996, 2005, and 2007,
or natural or human-made disasters, and who have not crossed an ; . .
. . . respectively; Census of Serbian population Beograd: SZS, 2002;
internationally recognized State border. I . . .

I1zbegli/ki korpus u Srbiji, prema podacima popisa stanovniOtva

2002, (Refugee Corpus in Serbia) Ministarstvo za ljudska i

. . . manjinska prava Srbije i Crne Gore i Republi/ki zavod za statis
Setting the Stage: Some Basic Demographic tiku i informatiku Srbije, 2004; <http:/iwebrzs.statserb.sr.gov.yl
Features axd/god.htm>
+e ,rst census on refugees and war-a.ected population in
Serbia was conducted in 1996 by UNHCR. According t0 &ender and Age Distributions

there were 617,728 individuals registered in Serbia. A-ergcording to the last ,gures (2007) one may conclude that
while, a vast majority have either obtained citizenship of the ajes outnumber males. +e workforce contingent (age
Republic of Serbia (143,200) or returned to their countriengsg) prevails, but among them, males are more-repre
of origin (144,000). A total of 22,400 have resettled to thikhnted. One-third of the total are the elderly, mostly females,

countries. ) _ ~and the share of babies and the youth (age 0D17) is 113 per
If we pay attention to the period 19962007, the evidengg.

clearly documents the decreasing trend of refugees (Table
1). In particular, the last UNHCR report from 2007 dem
onstrates that their volume is 6.3 times lower than that

=

103

© Mirjana Bobic, 2009. This open-access work is licensed under a Creative Commons Attribution-NonCommercial 4.0 International
License, which permits use, reproduction and distribution in any medium for non-commercial purposes, provided the original author(s)
are credited and the original publication in Refuge: Canada’s Journal on Refugees is cited.



Volume 26 Refuge Number 1

that forced migration imposed a forced deruralization of

Table 2. Refugees in Serbia B age and gender break the immigrantst2
down, 2007 One recent non-representative survey conducted among
age M % F % Total % the working-age population of refugees (age 13864)
0D4 195 0.2 196 0.2 301 0.4 showed higher activity and employment rates among

them compared to the general Serbian population in the
same age group. It also demonstrated that the unemp|oy
12D17 (3416 |35 3199 (3.3 6615 | 6.8 ment rate among forced migrants is ten percentage pojnts
18P59 | 31605 | 32.4 27204 | 27.9 | 58809 | 60.2 hlgher (306 per cent compared to 20.8 per cent in the gen
eral Serbian work force). +e refugees not only have higher
proactive strategies in terms of their crude employment
Total | 47475 [ 48.6 | 50197 | 51.4 | 97672 | 100 rate, but they also outnumber in the shares of entreprengurs
) and self-employed. But, at the same time, some one-third
Source: fittp://www.unhcr.org.yu/utils/File.aspx?id=23 are engaged in informal activities. +ey are compelled [to
(accessed October 2009). start small businesses on their own, for they lack assistance
of the state and its National Employment Agency. Income
Cultural, Social end Economic Capital generating projects, implemented by both government gnd
+e last census dafhindicates that human/cultural capital nongovernmental sectors, are neither transparent nor-avail
of refugees is more favourable in comparison to the geneeddle to them, so refugees can hardly opt for resources as well
Serbian population, in terms of their completed secondargs for application. +at also makes the doors wide open|to
and higher educatio#? corruption and delivering grants to those who have already
Regarding socio-economic status of the total refugesstablished their ,rms.
population, the employed are dominant (47 per cent), fol Other results point to the fact that despite their greater
lowed by the dependant (37.9 per cent) and those with-a pauman capital, many refugees work below their quali,da
sonal incomeNthe retired (14.7 per ceHtBlightly less than tions: one out of four with a university diploma works ag a
half of the non-self-supporting persons are women (47.3 phighly skilled or skilled worker in the informal economy.
cent). Compared to the general population, refugees have+ey are also under pressure of combining several jobs,
slightly higher rates of employment, a fact that could beith every third refugee taking an additional job on a regu
explained by their higher subsistence risks and their needl&r basis. +ey mostly work in construction, catering, taking
rapidly accommodate to new environments. care of the elderly, and housekeeping.
+e share of refugees with a personal income is,-how Beside demonstrated willingness to work, refugees |are
ever, lower compared to the general population, due to tlsown to be more *exible in the labour market, in terms
problems of pension transfers from the ex-Yugoslav repubf readiness to take part in activities beyond usual working
lics. +is explains the higher ratio of non-self-supporting hours, without a contract, or in the private sector. +ey are
persons in the refugee population. To the contrary, refugeedlling to perform any paid job regardless of their eduga
have a less advantageous employment structure compatashal level as well as to moonlight. However, they are-re|uc
to the general population. Among the active population imant to change their place of residency in case of another
Serbia, the employed (78.53 per cent) largely outnumbgb o.er. Women also demonstrated strong proactive
the unemployed (21.47 per cent). In the refugee pepularientations.
tion, the respective ratios are 64.2 per cent and 35.8 per+us, we can conclude, while the human and socialcap
cent. +is fact could be explained as a result of the gre#al are either relatively high or are increasing over time, the
di)culties in ,nding a job and by a so-called O*uctuatingeconomic capital, conversely, remains rather low. +e mdin
pattern of the working careerO (frequent changing of job®ason is the very fact that the refugeesO properties wefe le-
moonlighting, and losses of jobs). It is also the argumehthind them in their former places of residence (Croatia and
for their social exclusion. As for the professional structur®osnia). Only 20 per cent of them managed to preserve or
the majority of refugees work in the service industry ancepossess their property. Moreover, the overall household
trade (16.2 per cent); followed by skilled workers and teckxpenditure (food, clothing, hygiene items, etc.) is somg 50
nicians (15.1 per cent) and then those performing simpleer cent higher compared to the general population. +e
unquali,ed work (12.2 per cent). And last, but not leastcomposite index of wealth (constructed as the aggregation of
although the majority of refugees come from the villageassets, expenditure, and income) clearly demonstrates |that
most of them settled in Serbian urban zones. +is means0 per cent of these households are de,nitely poor, some 49

5b11 2057 |21 1964 | 2.0 4021 | 41

60+ 10202 | 10.4 17634 | 18.1 | 27836 | 28.5
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per cent have a low wealth score (with a high poverty riskjetworks to local citizens). +e main reasons are immense

while 27 per cent have medium, 11 per cent high, and 3 mjculties in accessing the labour market and structural

cent very high scores. challenges (delayed post-socialistic transformation, high
According to the research on social capital, it should beverall unemployment rate, etc.).

stated that inquiries conducted in 1990s in Séfdiave

shown a low level of informal social networks both withirRefugee Emigrations: Mixture of Economic and

the refugee group and with the host population. Moreoveklumanitarian Incentives

analyses of the social position of refugees and the gengkatertain number of other empirical studies have shown

quality of their life have clearly shown theocial system that emigration to the developed West (the EU, Canaga,

inhibition, i.e. their withdrawal to the margins of social life Australia, and the US) was one of the prevalent Ocoping

or to the bottom of the social scale, by political and legsirategiesO for forced migrants. It was somewhat easigr for

means, media, and everyday behaviour of the domestitese people to apply for entry during the Balkan crisig in

population. +e empirical ,ndings report that refugees suf the nineties. However, not only were the younger genera

fer feelings of resignation, depression, and isol#tiBncial tions prone to the strategy of Oescapism,O but so were |those

+ey either dreamed of returning to homelands or ,nding older economic emigrants, those already having establighed
ways to permanently reside in Sed$iut, as time went by, business contacts, etc.).
during the last fourteen years, these individuals have beenAnother qualitativeNcase study of former Yugoslav

which resulted in enhancing their social capital. sub-samples: persons who got asylum in Oxford, UK, and
+e most important occasions when a person utilizeshose who *ed to Serbid.In-depth analysis indicates the
assets of social capital are when searching either for a gar economic OpullO factors of emigrationNbetter-chan

register. +is is particularly the case when they have not yg¢iene,cial services (medical care, education, culture, and
obtained citizenship, although citizenship is not a prerequinformal ties to the domestic population).

site for entering the informal labour market. In addition, Furthermore, refugees staying in England also had |ow
they also lack information on their bene,ciary rights whersocial capital. +ey were rarely getting along with either

registered at the Agenciye( concerning health care, social previous generations of economic migrants or the host
protection, subsidies in transportation, etc). English population. Even their contacts with relatives

relations to domiciles (some 36 per cent have opened (mally, self-isolation.

ties to both fellow friends and local citizens). At the same When it comes to future prospects, it came as ne sur
time, surveys no longer demonstrated statements showipgise that most of the middle-aged and older people with
intolerance toward them on the part of the local populatiorasylum in England intended to return to Serbia, mainly|to
+is appears to prove that the process of their ,nal integra Vojvodina?2! a-er they accumulate savings in order to a.ord
tion is under way. some real estate (a house with a piece of land).

In conclusion, we can say that refugees face greatHaving summarized the optimal solutions for the forced
obstacles in transforming their cultural capital (high levehigrants® status, some practical measures were suggested.
of education and professional skills) into economic capitafirst and most important is dual citizenship for each per
which is the main cause of their getting along poorly, weaon who chooses to permanently settle in Serbia. +is would
social connectedness, and still low social capital (informehable refugees and displaced persons to get full citizenship
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status and all due rights: freedom of movement, work; medeport, there are only 80 collective centres (62 are situated in
ical care, education, and political and other rights. Refuge&sibia and 18 in Kosovo). +ey accommodate 6,748 perspns
repatriation should also be encouraged, and this is especidlly702 refugees and 5,046 |D#3s).

important for the elderly, since their most important issue is When the quality of life is considered, this population|is
the regularity of payments of their pensions from the place®t only below the poverty line on a social scale or slightly

of their earlier residence (in former Yugoslavia). over it, but is also extremely poor and at the very edge of
society. Beside lacking regular income, they also lack suit
Internally Displaced Persons (IDPs) able business opportunities. A survey carried out by-inter

Unlike refugees, the total number of internally displacedational institutions on the sample of 1,400 people aecam
persons in Serbia is decreasing too slowly. +e ,rst group ahodated in Serbia showed that 52 per cent are unemployed,
225,738 persons le- Kosovo and Metohija in 1999, followint4.4 per cent are working in the public sector, which o-gn
the withdrawal of the Yugoslav Army and security forcesneans that their job is just ,ctional (without payment qr
A-erwards, an additional population of 4,200 persons leunderpayment), 10 per cent are employed in private ,rms,
in spring 2004, a-er the series of violent acts of majoritsgnd 5.5 per cent are engaged in seasonal jobs. +ere are|18.5
Albanians against ethnic minorities (non-Albanians) ander cent of supported persons, out of whom 7.3 per cent|are
international government (UNMIK) in the province. In students and 11.2 per cent are retired. +eir work is under
future, one could expect further out*ows of non-Albaniangaid and consequently accompanied with the intense feeling
due to the claimed independence of Kosovo in March 2008f constant humiliation. +ere was the evidence of wages| of
+eir actual total number is 206,504 (Table 3). Accordingonly 1 DEM per dag?
to the latest ,gures (2007), gender structure is almost equal. Although formally OcitizensO of Serbia, IDPs are restricted
+e workforce contingent (age 18D59) prevails, again within claiming their basic human rights. Experiencing grass
out speci,c gender imbalances. One out of six is the eldeniplations of their civil rights on an everyday basis makes
with females dominating slightly, while the share of babighemde factadOquasi citizensO of Serbia.
and the youth (age 0D17) is 11.3 per cent. Since they rarely succeed in getting their residence in
Serbia, their freedom of movement is restricted. +is ha

Table 3. IDPs in Serbia and Montenegro b

age and gender structure, 2007* land is in Kosovo, and that they will surely return there.
age M % E % Total % +atOs why they are issued Otemporary residence permitsO
that are valid for three months only, that would have to |be
prolonged a-erwards. +ere are a lot of reports of cancell
tions of these documents for those who had to change their

0b4 440 0.2 378 0.2 818 0.4
5P11 11246 5.4 10651 5.2 21897 10.6

1217 12431 | 6.0 | 11609 |56 24040 | 116 place of residence in Serbia or had to visit Kosovo. +us not
18059 | 62293 |[30.2 | 61691 | 29.9 | 123984 | 60.0 only do they su.er violations of freedom of movement, but
60+ 15975 |77 |19790 |96 |35765 | 173 also the essential right to choose a place to live.

Another problem concerning IDPs is claiming personal
—L - - —— identi,cation rights (obtaining identity cards, passports,
*Note: vast majority settled in Serbia (92 per cent), minorit Ofworking booklets). Basically, they have the right to gain rlew
some 8 per cent *ed to Montenegro identity cards in Serbia, but in an attempt to obtain them,

Sourcehttp://www.unhcr.org.yu/utils/File.aspx?id=28ccessed they have to_ provide _a variety Of_ QOcumgnts/certl,cates on
October 2009). residence, birth, marriage, and citizenship. In order to have

As for ethnic structure, most of them are Serbsp(@8 these issued, they o-en have to travel to the various local

. ces and archives that are relocated to di.erent places|in
cent), then Roma (12 per cent), and Montenegrins . )
5 . . . . : outhern Serbia, once they have been displaced from Kosovo.
per centf? +ey live mainly in private accommodations

. +at makes huge impediments for IDPs due to the necessity
(93 per cen), and about 7 per cent are located in collecéf making several trips, not only to apply for the documerjts
ive centres. In 2002 there were about 550 collective centBe 9 PS, y pply '

in Serbia and Montenegro. However, in 2002 the procedu@j ?T:Z?oﬁ?ugfrg;ﬁrllei[er on, which is hardly a.ordable by
of their planned closure was launched. By the end of 20 jortty gees.

there were 278 centres, out of which 99 were o)cial, whilg IDPs have similar problems with working booklets. +ege

. . cuments can be obtained only in the ,rms or compan
the rest were uno)cial, with almost none of the refugees and. y )

a decreasing share of IDPs. According to the last UNHd S where they previously Wor!<ed, while it 'S almost impps
sible to reach them from private companies at Kosoyo.

Total 102385 | 49.5 | 104119 | 50.5 206504 | 100
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Ex-employees from the public enterprises out of Kosownilaterally claimed in March 2008). +us, they claim their
are in a somewhat better position. +ey are able to get theseturn to the province, while the people a.ected do npot
certi,cates and utilize their pension rights more easily, fobelieve in the sustainability of such a solution, particularly
the appropriate records have been transferred to Serbiduoe to the absence of the Serbian army and police in Kosovo.
municipalities. +e lack of work booklets prevents one fromin fact, despite the presence of international armed forces in
realization of the right to support oneself and receive socitide province (UNMIK), the primary reason for their fears
care, if necessary. and anxiety is lack of security and freedom of movement|for
Another example of gross violation of their civil rightsSerbs and non-Albanians.
is medical care. With their health endangered, IDPs are a
very sensitive group in this respectN76 per cent of theRolicy: Strategic Documents and Perspectives
have chronic diseases that require long medical treatment Serbian government adopted three main documents
Alcoholism and psychosocial symptoms related to wahat are the basis for integration of refugees from ex-Yugo
traumas are also frequently present. Some 8 per cent-of cklav republics. +ese are: National Strategy for Resolving
dren su.er from partial or total exhaustion, and no less thathe Problems of Refugees and IDPs, the Poverty Reduction
17. 2 per cent from stunted growdhHowever, regardless of Strategy, and the ORoad Map.O
these facts, refugees have the right to be treated in primaryin May 2002, the Serbian government adopted the
and urgent medical care only, while for all other kinds dfational Strategy for Resolving the Problems of Refudees
services, they are obliged to pay instantly. In terms of theind Displaced Persons, with the support of the internatiopal
general situation, it is clear that they cannot bear the costad local stakeholders (UNHCR, UNDP, UNOCHA, NGO,
of any medical treatment, which additionally contributes tetc). +e main goal aims at providing conditions in twi
further worsening of their already damaged health. broad directions: (1) repatriation and (2) local integration
Social security rights are another ,eld of great risk foof refugees from Croatia and Bosnia-Hercegovina (aecard
IDPs. If one has a job in Serbia, whether it is paid or nahg to their personal choice). Starting from the empirical
or if he/she has any private property (including Kosovokgvidence (surveys and interviews) which demonstrated the
he/she cannot apply for aid. According to the statistics o¥ill of the majority of them to stay in Serbia, the integration
the Ministry of Social Security, less than 10 per cent of ti@o local settings was posed as the most desirable and |dur
population in Serbia receive bene,ts of social protectiorgble solution. In that sense, the existing document (Natiopal
although a survey on poverty carried out in 2001 demorStrategy) strives to facilitate the process. +e strategy has
strated that one-quarter of internally displaced persons liwegell-developed schemes for ameliorating problems of-haus
at or under the poverty line (in terms of more than $1 peing, employment, property and legal status issues, secuyrity,
capita)26 and safety; and durable solutions for those accommodated
+e problem of property rights is also a very sensitiven collective centres that are to be closed (those are the most
one. Despite the fact that many of the displaced persomsinerable groupsNthe elderly, lone parents, mostly females,
have their property le- in Kosovo, they are not able to accesBildren without parents, sick people, the unemployed, and
it. At the same time, they are unable to obtain aid for solethers unable to take care of themselves). However, the prin
ing their housing problems as long as they live in Serbia cple challenge of the implementation of the strategy is the
unless they are included in some large-scale repatriatigneat ,nancial resources required, on the side of Serhian
programs. governmentand foreign funding, the latter being signi,
Roma IDPs are in an even worse social position. +egantly reduced in 2003 and 2004,
are at the very bottom, not only within this group, but in +e Poverty Reduction Strategy Paper was adopted |by
the overall society as well. +e vast majority of them ar&erbian government in 2003. Its basic goal was sociallend
located in collective centres or in slums of the cities and Bsonomic recovery of the country, with special attentipn
outskirts. With many children (due to predominantly highpaid to reducing huge overall poverty and vulnerable groups
fertility), elderly, large families, mostly unemployed, sicklike refugees and IDPs). Unfortunately, up to this datej it
and disabled persons, they are almost completely marginahs stayed mostly unrealized, for the same reasons as the
ized. +e level of education is low and children usually dgreviously mentioned action plan, which is, actually, the
not attend school. +eir main income comes from beggingcomplementary one. +e second reason is the institutional
and some kind of trade. gaps in development of the projected instruments.
Regarding their future plans and perspectives, IDPs are In 2003 there was some political progress towards nermal
in a very dubious situation. Contemporary Serbian authotization of relationships between the neighbouring Balkan
ities do not recognize Kosovo as an independent state @ates, and henceforth a gradual improvement of certain
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conditions for repatriation. A bilateral agreement betweefthat are undertaken in ,nding sustainable solutiofes.
Serbia-Montenegro and Bosnia-Herzegovina was signe¢gry fact of the declining number of refugees does net pneces
and a visa regime with Croatia was abolished. +e regionaarily mean that they are either repatriated or integrated into
initiative called the ORoad MapO was launched, aimedog@l societyOn the contrary, it is very o'en the case that
,nding long-term solutions by 2006 for all forced migrantstheir humanitarian status has been cancelled and thus [they
in new Balkan states, derived out of former Yugoslavisere actually transferred to the poor domicile population,
It was encouraged by the UNHCR, +e Organizationfalling at the bottom line of the social ladélervast major
for Security and Cooperation in Europe OSCE, and thiéy of them are fully socially excluded (the elderly, the sck,
European Commission. On January 31, 2005, in Sarajeite unemployed, those with special needs, women, children,
the declaration on the regional resolution of the problem#$ne parents, those accommodated in collective centres,
of refugees and displaced persons was signed (except tHei§e)-
from Kosovo and Metohija), by the ministers of three states: Although a majority of refugees opted for and received
Bosnia-Hercegovina, Serbia and Montenegro, and Croatig&erbian citizenship, it didnOt bring them much improvement
+e Road Map assumed a joint matrix of national actionin social status. Despite their relatively better educatianal
plans directed at repatriation or integration among theédackground, their unemployment rate is even greater than
three signatory countries. Up to now, there have been on@mong the local population, and their access to health ¢care
two chapters of joint implementation action created, on@nd to social and protective services is hampered. +is is flue
concerning common statistics and another related to acce§sthe hardships of social transformation of Serbian socjety
to basic human rights. Concerning these issues, it shoulgfo the market economy and, consequently, low econo
be stated that the return shares are very lowNin most casgewth and overall political advancement, including the
persons who decided to repatriate to Croatia and Bosn€cession to the European Union and global institutions
were pushed to return to Serbia a-er a while, for their homes It is a fact that there are very detailed action plans
were either destroyed, or repossessed, and their safety Wageloped to facilitate the integration of refugees, while|the
jeopardized. So, the return to Bosnia-Hercegovina in 200®litical status of IDPs is very complicated and, thus, vague.
was even twelve times less compared to 2002. +e decreipwever, there are two types of impediments to the progess
ing number of returns might be caused by the fact that it w#$ integration of refugees and IDPs: legal framework and
the most di)cult cases that remained to be solved. lack of su)cient revenues.
Speaking of Croatia, o)cials report that there are 122,000 +€ current legal framework prevents claiming of basjc
Serbs returnees, while the association of Croatian Seftigman rights, because it is based on the right to reside on
and the OSCE mission estimate the real number as beiigftain territory, and does not take into account the vil
much lower. Furthermore, they assess that 60 to 65 per c&gfability and reality of everyday life of these individugls.
of Serbs have actually returned to Serbia, Montenegro, afi@condly, the Serbian government has adopted very detgailed
Bosnia-Hercegovina a-er a short stay, due to unresolve#irategies and signed agreements with neighbouring states
issues: tenancy/occupation rights, restricted access te pré! long-term solutions of either repatriation or local it
erty, unregistered working hours (in the period 1991919g@ation. Up to date, not much has been done in the arep of
in Croatia), problems in claiming retirement rights, and lowrepatriation, especially due to the lack of bilateral agreement
levels of safety and security. concerning the most vulnerable refugees, former tenancy
As to IDPs, in 2006 the Serbian government and UNMIKight holders, and elderly citizens. +e risks of local integ
signed the Protocol on Sustainable Returns, declaring freléon into Serbian society are related to overall stalled sqcial
dom of settlement in places that might not be their originairansformation and economic recover, lack of ,nancial
places of residence. Unfortunately, very few succeededrgpources that would boost the otherwise very developed
returning to Kosovo, only 650, due to uncertain condition§chemes in housing, income generating projects, womenOs
at the ground, employment di)culties, restricted freedomemployment, education, improved medical care, social
of movement and security risks, continuing impunity andtection of the disabled, the elderly, and the sick, etc.
weakness of the rule of law, and also discriminatory practi *+& uniqueness of the IDPs must be particularly emph

ces toward them. sized. +e fact that Serbian government does not recognize
the independence of Kosovo province, which has been-unilat
Final Comments erally claimed by local Albanian authorities in March 2008,

+is short overview has been intended to demonstrate th@laces the vast majority of non-Albanians who remairied
vulnerability of these two social groups of forced migrantthere, as well as those who have settled in Serbia, in g very
and, as well, the complexity and diversity of practical actio®mplicated position. Namely, those who stayed in Kospvo
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live in enclaves, isolated, socially excluded, frightened abd@ Mirjana Bobic, ORefugees and Internally Displaced Persons
their safety and their childrenOs safety and future. For those in Serbia: Statistics, Quality of Everyday Life, Social Capital,
who stayed in Serbia, the plans of repatriation and return to  Coping Strategies, Policies ®igrations, Crises and Recent
Kosovo seem to be fading, while the o)cials still Omanipu ~ Con#icts in the Balkaned. Alain Parant (Greece: LADS,
lateO their destiny in unsuccessful political negotiations, not University of +essaly Press, 2006), 141D153.

1. Ibid.
he political le to ret th%
being ready to give up the political struggle to return However, some reports showed that refugees were |not
province to Serbian sovereignty.

bound to remain on the social margin. According to an
expert evaluation, the refugees brought to Serbia 2 to 6
billion euros of fresh capital (from savings, sale of their
N()*+ houses, apartments, properties) that could have been util
1. According to the relevant resources (UNHCR o)ce in  jzed in privatization projects; Djuric, Zvezdan, OPropuOtena
Belgrade), in 2009 the number of registered refugees in gansaPolitika 5 (October 2004).

Serbia has been 86,336, which is seven times less compa{ifigjt was realized with the assistance of the UNDP o)ce |in
to their peak in 1996. +e decrease has been facilitated due Belgrade; see M. Babovil, S. Cvejil, and D. Rakifipn

to four main channels: local integration (around 200,000 f Refugees in the Labour Market and !eir Inclusion |n
have obtained Serbian citizenship), returns (150,000 have Active Labour Market PolicigRelgrade: NGO Group 04840
returned to the countries of origin in the region), emigra 2007).

tion to the West (46,000), while some of them died in exilga. viadimir N. CvetkovilStrah i poni.enje: Jugoslovenski rat i
(40,000,Human Rights of Refugees, Internally Displaced jzpeglice u Srbiji 1991D1982Igrade: Institut za evropske

Persons, Asylum Seekers and Victims of Tra&cking in Serbia sty dije, 1998).

and MontenegrdReport, <http:Mww.grupa484.orgy») 15 Jelena Vlajkovikt al, Psihologija izbegli-tvéBelgrade:

2. According to the UNHCR report, at the climax of armed  35rko Albulj, 2000).
con*icts among ex-Yugoslav nations in 1993, there havs, However, more than half of the interviewees (56.5 per cent)
been around 2.5 million refugees and displaced persons in  had no permanent and stable social relations (low soial
the region, which made up to one-,-h of the total forced  capital) and, thus, remain in the vicious circle of isolatiof.
migrants in the globe (15 million); Nada Raduski (Belgrade:7. Rosalind Edwards, OOverview of the OSocial Capital®:

CDI IDN, 2001; Ekonomski Institut, 1996).

. +e Oeastern modelO of nation building is, predominantly,
related to sentiments of common territory, blood ties,
genealogies, population movements, vernacular languages,

Its Relevance and Implications for Local Communities
Conference Gociologija6, no. 3 (July-September 2004)
(Belgrade: Sociolosko drustvo Srhije, 2004); S. Tomanavic,
OFamilies and Social Capital in Serbia B Some Issues in

tradition and customs, thus implying a groupOs homogenity, Research and Policg0ciologij&0, no. 1 (January-March
whereas the OwesternO one is related to legal and political2008) (Beograd: Sociolosko drustvo Srbije, 2008).

community, citizenship, egalitarianism, liberty and democg.
racy, civil culture, thus heterogenity; Sa0a Nedeljkast],

krv i suzgBelgrade: Zlatni zmaj /Odeljenje za etnologiju i
antropologiju Filozofskog fakulteta, 2007).

. Vladimir 1lil1, Manjine i izbeglice u VojvodirfBelgrade:
HelsinOki odbor za ljudska prava u Srbiji, 2001).

. Mirjana Bobil, OMigracije OStudije o Izbegli-tvigd. lvan
Milenkovil et al (Belgrade: Grupa 04840 2006; Mirjana
Bobil,Demogra‘ja i Sociologija: Veza ili SintéBalgrade:
Slu2beni Glasnik, 2007).

. David J. WhittakerAsylum Seekers and Refugees in the
Contemporary WorldLondon and New York: Routledge,
2006).

. Ibid., 2.

. Guiding  Principles on Internal Displacement,
Introduction, para. 2, kttp://www.internal-displacement.

0rg/8025708F004D404D/(httpPages)/CC32D8C34EF935)

88802570F800517®4 (accessed September 30, 2009).
. In order to save space, | will not present the tables; but | wilg
refer to data that | have already published in my article; see
Bobil, OMigracije,0 2006.

19.

20.

21.

. World Refugee Survey D Serbia Submidsir(Belgrade:

24.

Babovil, Cvejil, and Rakil &Position of Refugees in|the
Labour Market and their Inclusion in Active Labor Market
Policies (Belgrade: NGO Group 484, 2007).

Gordana VuksanovicJugoslovenske izbeglice izme/u .elja
i moguOnosti za povratéiovi Sad: Katedra za sociologiju
Filozofskog fakulteta, 2001).
In some districts in England refugees get support which
amounts even to as much as 200 pounds per elder mem
ber of a household; in Canada, in the province of Quehec,
they get 640 Canadian dollars per member, and in other
provinces about 400 Canadian dollars, which is 15 per ¢ent
more than the welfare support assigned to the local pop
tion.

Vojvodina is the more developed part of Serbia, where there
is a lot of empty space and homelands lacking descendants,
due to lowered fertility and aging.
Data are based on the NGO and UNHCR reports, <http:
www.grupa484.orgup.

=~

/

Group 484, January 2008).
Kosovo IRL, OSituacija, problemi, re0enja?O (unpublished,
Belgrade: Grupa 484, 2002).
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25. Ibid. and abroadlis article is part of the research OSocial Actors
26. According to some foreign humanitarian organizations, nand Social Change in Serbia 1990920100 (149005 B), funded
less than 90 per cent live under the poverty threshold. by Ministry of Science of the Republic of Serbia, carried gut at
27. It has been estimated that the implementation of the-strafye |nstitute for Sociological Research, Faculty of Philospphy,
egy would cost 620.m|II|on d(_)llars, 460 million of which ar%elgradelts main parts were presented at the Conferénce
expected from foreign donations. ORefugees and Insecure Nation: Managing Forced Migfation
in Canada,0 held at York University, Toronto, June 15D18,
Mirjana Bobic, PID., is an associate professor in sociolog908 e authorOs participation at the Conference was co-
and demography at the University of Belgrade, S&héa funded by Ministry of Science of the Republic of Serbig and
published two books and many peer reviewed articles at htmeCentre for Refugee Studies, York University
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Responses to Internal Displacement
In Colombia: Guided by What Principles?

EN"# F$Y%#"& $#% C'#%( H)*&+

Abstract Colombie est considZrZ comme un problsme technique plu

lis article aims to explain the gap between IDP law ant™t que politique, le dZtachant de ses causes premisres telles

practice in ColombiaColombiaOs IDP legislation is- cota propriZtZ fonciere et les inZgalitZs structurelles de glasse

sidered one of the world®s most advanced legal systeNmiaslonnons un apersu des causes premisres du dZplace

it puts in practice the UN Guiding Principles on Internahent et analysons les di"Zrentes mZthodes par lesquelles

DisplacementHowever, the reality of life for IDPs ide dZplacement interne est G dZpolitisZ E en CoEmbie

Colombia does not match their legal rightpecially the conclusion, nous discutons des implications plus larges du

sections of the law related to preventing displacement aagl colombien pour la comprZhension des dZ#s de mise en

providing durable solutions for IDPs are poorly impléuivre desPrincipes directeurs

mented Following FergusonOs work on depoliticization, we )

argue that displacement in Colombia is treated as a tebfroduction

nical rather than political problem, detaching it from rodf this article, we will analyze displacement in Colombiajto

causes like landownership and structural class inequalitiiStrate some of the challenges faced in the implementation

lis article provides an overview of the root causes an the UN Guiding I?rmmples on Internal _Dlsplacement. n
S the case of Colombia, one main concern is that the response

analyzes the di"erent methods through which internal d{s

| t is Odenoliticized® in Colorbi usi 0 internal displacement has e,ectively depoliticized the
placement 1S epoliticize in L0loMbEONCIUSION, * (5,565 and consequences of the displacement. Forced |nter

we will discuss the wider implications of the Colombign; gisplacement in Colombia has been going on for dec
case for understanding implementation challenges of {fgs, causing millions of Colombians to abandon their

Guiding Principles homes and seek refuge in neighbouring towns or large
. . cities! Today, Colombia hosts one of the worldOs largest
RZsumZ IDP populations, and the UN has identi-ed the situatign

Cet article tente dOexpliquer IO Zcart entre le droit des pardba country to be the worst humanitarian crisis in the
nes dZplacZs internes et sa mise en application en ColoMfpgern hemispherg.Yet the phenomenon only received
Le droit colombien en matisre de dZplacement interféention a.er the mid-1990s, when the Colombian goverp
est considZrZ comme 10un des systsmes juridiques l¢8§Iug/cially acknowledged their responsibility and -rs
avancZs au monde en ce quOil met en pratigriadies steps towards the formulatlon_o_f ID!3 r|ght§ were taken. Qe
directeurs relatifs au dZplacement de personnes A-IOir\%%mework for IDP-related policies is provided by Law 387,

) . . ich was passed in Congress in 1997. Currently, displace
rieur de leur propre paydes Nations UnieSependant, ment-related laws in Colombia are heralded as the most

la rZalitz Eies persopnes dZP'a9zes en Co!omble ne Cﬁ% fessive and comprehensive attempt to implement the
pond pas ~ leurs droitEn particulier, les sections de la '%uiding Principles

relatives ” la prZvention des deIacemgnts et " la mise efgrced displacement in Colombia has commonly been
place de solutions durables pour les dZplacZs interneseggRfined by the severe and extensive political violence
mal mises en luvreSuivant les travaux de Ferguson sunvolving a number of armed actors, including paramil
la dZpolitisation, nous soutenons que le dZplacemenitazies, guerrillas, and the national army. Various guerril

a
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groups emerged in the 1960s as a reaction to systematie UN were consulted. A.er providing a brief background
oppression and marginalization of the rural and poor poputo the conlict, the article -rst describes the discrepancy
lation throughout centuries, with the most important beingbetween law and practice in Colombia. Oe second section
the FARC (Fuerzas Armadas Revolucionarias de Colombanalyzes the di,erent methods through which internal di
or Revolutionary Armed Forces of Colombia) and ELNplacement is OdepoliticizedO in Colombia. In the conclusion,
(Ejercito de Liberaci—n Nacional, or the National Liberatiome will summarize our observations from the Colombian
Army). Whereas the -rst, which is claimed to be the largestse in order to look at their implications for the protection
and best organized guerrilla movement in Latin Americaf internally displaced people elsewhere.
today, was initiated by peasants, the second was organized
by students and intellectuals inspired by the Cuban revolBBackground to Displacement in Colombia
tion. Paramilitary organizations emerged as the right-wingatin America is known for its immense gap between social
counter-insurgency, aiming to -ght back the guerrillas ane¢lasses, as wealth and landownership have been eoncen
protect rich landowners and drug lords. Decades of strugdieated throughout history in most parts of the continent.
by the various armed groups for power and legitimacy ha@e income distribution was probably the worst in the worl
included brutal violence and massacres, with severe-consethe 1960s, and has ampli-ed during the last half of the
quences for civilians. However, as we will illustrate, it is fawentieth century, culminating in the neo-liberal era of the
too simplistic to explain forced displacement in Colombid980s and 199G9e high concentration of landownership
as a random side e,ect of the clashes between armed growgsch characterizes Latin America has been a catalyst for
without recognizing underlying political causes. widespread rural violence and one of the main triggers |for
We argue that responses to displacement in Colombihe emergence of insurgency movemén§olence in the
have e,ectively depoliticized the situation, removing attenrural areas has been endemic and persistent throughout the
tion away from these and other political factors. Ois is donéhistory of the continent, with the Spanish conquest and gol
through practices that treat the conditions of the displaceohization as one of the most brutal periods. Oe agrarian
as problems that require technical rather than structural @ystem which emerged in the colonial and post-colonial per
political solutions. Depoaliticizing practices include a focusd, where landowners monopolized territories and estab
on humanitarian aid rather than prevention of displacelished large landed estates, paved the way for the-unbal
ment and durable solutions for the displaced, a gevermnced and exploitative relationships between land owners
mental perspective that only acknowledges certain causesd tenantg.
for displacement while denying others, and an invisibility In Colombia, the land structure where lariggciendas
of the displaced in the public debate on the Colombian coturned the peasantry into oppressed wage workers gon
lict. In Colombia, many of the internally displaced are natinued throughout the post-colonial period. Oe accumula]
recognized as IDPs and the remainder are then reducedtion of land as a source of power and the role of the para
recipients of humanitarian assistance and not linked to thailitaries in protecting the privileges of the landowners
political conlictin the public debate. Ois enables an engagen Colombian history has been documented in various
ment with displacement in Colombia without connectingsources. During La Violencidn the 1940s and 1950s, mil
it to its underlying causes. In this article, we will draw olions of persons were forced to lee their territories, whijch
theorizing on depolitization as developed by Ferguson amdsulted in an increased concentration of land and owner
Malkki.# ship of agrarian properyUp to this day, the depopulatio
Oe data on which our argument is based was collectedf areas is used as a deliberate strategy by the armed groups
during -eldwork in Bogot#, Colombia, from June to Augusto strengthen their territorial control and to appropriat
2007, supplemented with a review of secondary sourcegricultural land. Oe Colombian Commission of Jurist
Interviews were conducted with representatives from difCCJ) has established that territories that present passjbil
placed communities, civil society, and responsible state enities for expansion of stockbreeding or extensive extraction
ties. A government-organized conference marking the tesf minerals and natural resources coincide with high levels
years of the Colombian IDP law was attended, and parti@f forced displaceme?®.0e displacement has proven to b
pant observation also took place in IDP registration centresiore intense in regions well-suited for agriculture or areas
A wide range of legal documents were collected, includch in mineralst!
ing the Colombian IDP law, the UN Guiding Principles on 0Oe right to land is a fundamental necessity for the lives
Internal Displacement, and verdicts and rulings from thend livelihoods of the rural and o.en poor sections of society,
Constitutional Court in Colombia. Furthermore, o/cial including indigenous, Afro-Colombian, and other groups
documents from state entities and reports from NGOs andulnerable to displacement. Displaced indigenous perspns
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especially face dramatic consequences of forced displaerplains her feelings on the government-organized confer
ment from their territories, because of the important bondence marking the ten years of the Colombian IDP law:
they have with the earth. Mr. Eugenio Réyegho has been
displaced from Sierra Nevada de Santa Marta in northern Today, Law 387 is 10 years old, but for us, the indigenous people of
Colombia, mentions access to their laladmadre tierraas Colombia, this is not a celebration. At this conference, we warjted
the main issue that the more than eighty di,erent groups to inform the high o/cers of this country about our situation
of indigenous people are -ghting for. According to him, if but they are not even present. Oat shows a lack of respect for pur
all actors would respect their legal access to a territory, thisculture and identity as indigenous people, as women, as Africans,
would enable indigenous communities to maintain safe and and especially as those who have lived through the violence in|this
stable livelihoods. Oe Colombian conlict has a number of countryl?
intertwined causes but the right to land is one of the major
underlying factors. Oe situation has been called a OveritabRather than being a random side e,ect, forced displacement
guerra de territorimr war for land8 and it is clear that in Colombia is closely linked to struggles for land owner
this war for land has fundamental impacts on displacemeship, and armed actors use attacks on civilians as a deljber
in Colombia and the governmentOs e,orts of implementingte strategy to seize and control land and to weaken other
the IDP law. armed groups -ghting for the same territory. What compli
Oe great majority of the IDPs areampesinogeasants cates the Colombian conlict and violence even more is that
from rural areas, with most o.en a relatively low degreéhe government itself must be considered a perpetrator. De
of education and limited sources of income. As most IDRgtional army has been involved in attacks causing displace
end up in the urban centres, their displacement implies ment, and investigations by Colombian control authoriti¢s
complete change of life and the meeting with a new realignd courts have proven close ties between central politicjans
Oe relationship between the displaced population and theand paramilitary groups. According to the Colombign
urban politicians is characterized by mutual suspicion andeekly Semana,sixty-eight members of Congress were
distrust. Oe cultural and political di,erences between theunder investigation and thirty-one arrested in the month pf
intellectual elite in the urban centres and the displaced pekpril 2008 aloné8 Moreover, the political elite and decisio
sons with origin in rural areas are an important obstacle fonakers are themselves o.en powerful land owners, with
these two spheres of society to understand each other. Oiitle interest in redistribution of land. In light of these facts,
has deep-rooted historical origins in the institutionalizait is interesting to study the implementation of the laws that
tion of feudal relationships between the landowrpagron  have been put in place to protect the displaced.
and poorpeonand the systematic oppression of indigenous
people. Ois history has great implications for the contem Mind the Gap: IDP-Related Law and Practice in
porary situation, and adds challenges to the implementatid@olombia
of the legal IDP framewor¥. ColombiaOs legislation on internal displacement was
Oe historian Herbert Tico Braun focuses on thaltural  developed from 1994, a.er an announcement by Francis
relationship between the political and intellectual elites iDeng, the representative of the UN Secretary-General on
the urban areas and their rural clientélén the 1950s, while Internally Displaced Persons. Oe Colombian governmerit,
in most other Latin American countries the state sought tmgether with a large group of NGOs, had invited Mr. Depg
incorporate the rural population more thoroughly in theto Colombia to meet with various representatives from the
nation, the Colombian political elite rather tried to dissociatetate and civil societ§.As Walter KSlin, the present U
themselves from theampesino®e fact that large sections Secretary-General on Internally Displaced Persons, has
of the poor rural population never fully obtained their civilpointed out, OColombia has a long legal tradition, with a
and political rights further created a sense of humiliatiohistory of excellent legal scholarship and institutions dat
and exclusion among this populatithOe gap between ing from independence?®is bene-ted the development
the rural and urban population contributes to explainingof Law 387, which was passed in 1997 and is applauded as
the lack of communication between those involved in thene of the most progressive and comprehensive legal{frame
Colombian IDP situation. Since Law 387 was passed works on internal displacement.
Congress more than ten years ago, the encounters betwee@e approval of the law gave juridical basis to subse
the involved actors have been much more frequent, througjuent national action on behalf of internal displacement,
meetings, hearings in court, and conferences. Howevemnd the National Plan for Integral Attention of Displaced
in many ways very little has changed, as Rosa AguilarP@rsons (SNAIPD) now constitutes the institutional fram
Kankuamo woman from la Guarjira, stresses when shgork for IDP protection. In line with the Guiding Principle
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on Internal Displacement, which were under developmerdccurs. Oe law furthermore underlines the importance of
when Law 387 was passed in Congress, the Colombian diducating the general public on humanitarian law and|of
placement legislation addresses all stages of displacemgaterating community tolerance, in addition to promo
including prevention of displacement; humanitarian assising immediate action from the armed forces on tumults or
ance during displacement; and the right to return to thattacks. Oe governmentOs responsibilities include the fol
place of origin or permanently settle elsewhere. It explicitlpwing measures:
con-rms that it is the duty of the Colombian state to Ofor
mulate policies and adopt measures for the prevention of 1. Stimulate the formation of work groups for prevention and
forced displacement, and for assistance, protection,-socio anticipation of the risks that may produce displacement, |2.
economic consolidation and stabilization of persons inter Promote community and citizen actions to generate peaceful
nally displaced by violenc&O coexistence, and law enforcement activity against agents-of|dis
Oe legislation on displacement pro-ted from the new turbance, 3. Develop actions to avoid arbitrariness and discrinfin
Colombian Constitution that was introduced in 1991, which ation, and to mitigate the risks to life, personal integrity, and the
makes several references to human rights and creates a nunprivate property of displaced populations, 4. Design and execute
ber of valuable mechanisms for the protection of civilians an International Humanitarian Law Information Plan, and, 5.
in general and the displaced population speci-c#lljor Advise the municipal and departmental authorities responsible
example, the important petition procedureelawas intre for the development plans so that they include prevention gnd
duced and enabled Colombian citizens to denounce-viola assistance program§.
tions of basic rights and receive a decision within ten days.
Oe tutelais a Ocomplaint that any citizen can bring beforBreventing forced displacement in the midst of an internal
any judge in order to seek an immediate judicial injunctiomrmed conlict is arguably extremely challenging. Oe-g
against actions or omissions of any public authority that thesrnment has never had complete control over the natiopal
claim violates their constitutional fundamental rightd.O territory, and a number of armed groups are -ghting for
Oe use oftutelahas increased rapidly during the last decadegsources and political and social legitimacy in large parts
and the numerous petitions coming from displaced indiof Colombia. An early warning system, Sistema de Alerta
viduals since 1997 quickly made the Constitutional Couffemprana (SAT), has been developed by Acci—n 28ocial
acknowledge the existence of a humanitarian dfsis. and coordinated by the Human Rights Ombudsman, but
In 2004 the Constitutional Court of Colombia concludedhe risk assessment undertaken encompasses only certain
in ruling T-025 that the current assistance and responsemed, illegal actors. Ois undermines the dynamics of the
by the government towards IDPs was unconstitutionabngoing conlict, as displacement is also caused by common
ordering the state to promptly address this iSSuén hostilities and general lawlessness in areas with high crim
unconstitutional state of a,airs describesla factositua  inal activity or as a side e,ect of activities that are carrjed
tion, in which by structural causes a large number of cibut by the government to eradicate illicit créfs.
izensNin this case the displaced populationNare su,ering A further severe limitation of the system is that the
in their daily lives because of recurrent violations of themational army is rarely ready to intervene when a warning
constitutional rights26 Oe alleged lack of action by the is sent out. Ois has led potential victims to be reluctant fo
government has further been criticized by a number ofotify the authorities of displacement-related risks, fearing
civil society actors, in addition to the UN Representative areprisals from armed groug3.In 2006, as an exception
Internal Displacemert? We suggest that prevention of-dis to the general unwillingness to respond to conlict risks,
placement and the right to return or resettle are by far thibe national army did manage to mobilize and react a.er
most neglected areas of implementation. In the followingeceiving reports of harassment and possible attacks in|the
section, we will provide an overview of the legislation andari—o department. However, instead of protecting €ivjl
its implementation in the areas of prevention; humanitariamans caught in the middle of the hostilities, soldiers were

assistance; and durable solutions. sent to protect areas of military importance such as the Ran-
American Highway? Ois suggests that ColombiaOs -cu
Preventing Displacement rent military strategy does not focus on the protection |of

According to Law 387, article 2, Colombians have the rights civilian population from harassment and armed attacks.
not to be forcibly displaced. In relation to prevention, the laWe fact that the number of displaced persons in Colombja
focuses on early communication of potential risk factors thas increasing every year is another indication that gevern
may cause displacement, in order for the local and nationalental e,orts to prevent displacement are far from being
systems to react and supply services before displacemiemplemented in accordance with Law 387.
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Humanitarian Assistance 387 speci-es that the Colombian Institute for Agrarign
All displaced persons registered in the o/cial IDP registerfReform (Instituto Colombiano para la Reforma Agraria,
the Registro Unico de Poblaci—n Desplazada (RUPD), BY€ORA) should Oadopt special procedures and programs
entitled to emergency assistance. It is further the respofer the transfer, adjudication, and titling of land in th
sibility of civil and military authorities to ensure the safe@xpulsion and reception zones of populations a,ected by
and free passage of emergency consignments to receiviekged displacement®
communities. Oe law states that: Oe rights that are described here are far from reality for
the displaced population. Return is problematic due to the
once displacement takes place, the National Government shatateOs lack of territorial control in many of the areas where
initiate immediate action to guarantee emergency humanitariaflisplacement occur¥. Furthermore, there are very fe
assistance with the purpose of relieving, assisting, and protectifgsettlement projects and research suggests that hardly any
the displaced population, and attending to its needs in the are@ them have proven successfl.
of food, personal hygiene, supply management, kitchen utensils, One of the problems that has added to the di/culty of
psychological and medical assistance, emergency transportati&@curing safe return for IDPs is the increasing number| of
and temporary housing in appropriate conditiofss. former paramilitaries that are being settled in the areas
from which people were forced to lee. An important step
Originally, according to the law, the humanitarian aid wa# the governmental plan for demobilization of these so-
limited to three months, which in exceptional cases couleglled self-defence groups has been to grant impunity to
be extended for another three months, depending on thBost paramilitaries who agree to surrender their weapons
conditions and needs of the individuals or househéfds.and provide them with comprehensive assistance for reinte
However, in April 2007, the Constitutional Court declaredyration and resettlement. Former paramilitary soldiers |in
this limitation unconstitutionaP® thus taking an import fact are reported to receive far greater support in retyrn
ant step towards ensuring basic needs for IDPs during thasid resettlement than the displaced populafie chal-
critical phase before possible resettlement or return. lenge of the impunity granted to these individuals leads to a
A.er the Constitutional Court in 2004 declared that thereluctance among IDPs to return to their places of origin,/as
government was far from complying with the IDP law, acce¢ge perpetrators of their displacement may be settled in the
to humanitarian aid has increased signi-cantly, especialgame community.
in the capital where most IDPs end up. According to o/  Similar problems arise in relation to policies linked o
cial statistics, nearly 80 per cent of the displaced populatithe resettlement of the internally displaced. In 2004, the
have been provided with the three months of basic assi§olombian government granted an area of 17,000 hectares
ance that they are entitled ¥.A recent report from the in Carimagua to IDPs. Oe area was meant to ensure the
Monitoring Commission for the Public Policies on Internalresettlement of approximately eighty families, allowing
Displacement (MCPPBY disputes these high numbers andthem to start up new lives in relatively safe areas. In Febryiary
states that only 64 per cent of displaced households reg?#08 the Colombian newspaggrTiempaevealed that the
tered in the RUPD received emergency aid in 2006, and otéyd originally given to IDPs to comply with the national
57 per cent in 200°2. Nonetheless, the resources investetDP law was sold to international companies for the purpgose
in humanitarian aid have increased rapidly since 2004, a@fiproducing African palm for the production of biofuel an
over the last -ve years the national budget for assistancertdber. According to the Minister of Agriculture, the lan
the displaced has risen from $80 million to $400 millionvas not appropriate for small-scale farmfig.
annually3® Particularly in Bogott and other large cities, sig A report from the Internal Displacement Monitorin
ni-cant distributions of basic assistance are accomplishdgentre (IDMC) underlines how return to certain areas |is
and the Colombian displaced population has achieved @tso blocked because of the production of palm and produ
increased access to humanitarian emergency aid from stagssO presumed links with paramilitary fof€e&t times,

institutions. the displacement may have been staged in order to enable
such production in the -rst place. In 1996, for example, the
Return and Resettlement national army led an attack on a guerrilla base in the Chpc—

Durable solutions for IDPs are crucial to ensure safety amegion, causing massive displacement of the civilian-popu
the possibility for sustainable livelihoods. Oe Colombianlation and abandonment of large areas. Soon a.er, private
state is responsible for assisting and protecting returneegmpanies cultivating African palm for the production of
in their reintegration e,orts, and if return is not an option biofuel established businesses in these territories. Oe gopv
other permanent solutions need to be made available. L&nment has -nancially and politically supported initiativgs
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to build such plantations, in order to eradicate illicit drugcontext. Relief aid to displaced people purports to be bgsed
crops and promote regional developméhtt is clear that on a moral kind of Odoing goodO that denies the fact |that
return under these conditions is highly unlikely. processes of displacement as well as assistance provision are
always determined by international historical and political-
Internal Displacement: A Technical Problem or No economic factor8? Oe perception of emergency assistance
Problem at All? as OneutralO and based on a humanitarian imperative dis
From the above, it is clear that the Colombian state is doiggiises all possible political intentions and interests. Oe aid
little in practice to ful-Il its legal responsibilities to the-dis system as an Oanti-politics machineO obscures the power-

ance. Furthermore, we will discuss two related processgdigation to prevent displacement from occurring in the
that similarly disconnect displacement from its politicatrst place.
and historical context. Oese processes include, -rst, the
Colombian government®Os discourse on the armed conllietDiscourse on the Con"ict
which excludes paramilitaries as potential perpetrator¥Vhen President Alvaro Uribe took o/ce in 2002, his ma
and second, the invisibility of the displaced in the publidate was based on an electoral campaign promising a hard-
debate. line policy against the guerrillas. FARC is labelled a terrorist
Since 2004, -nancial allocations from the governmergroup by the Colombian government, which denies them a
have increased steadily, leading to the Colombian digosition as political acto® By reducing insurgents to Ote
placed population receiving increased humanitariar*aid. roristsO and Obandits,0 the Uribe administration has peen
Ois is an important step forward in the implementation of able to rede-ne the contemporary situation. ColombiaOs
Law 387. Emergency aid is vital for the displaced, who dlégh Commissioner for Peace, Luis Carlos Restrepo
largely moving from rural backgrounds to urban centresRam’rez, stated in March 2005: Oln Colombia there ig no
and who are forced to leave their assets behind and haveatimed conlict, but rather the threat of terrorist@s has
foreseeable opportunity for income-generating actitAty. been repeated at various occasions throughout the yeafs of
Humanitarian assistance is also one of the more concréte Uribe administration. A Colombian lawyer and humgn
obligations of the government towards the displaced poptights expert suggested, in an interview, that this rhetqric
lation, which makes it easier to measure and reach tangilas one of the main obstacles for reaching sustainable peace
goals compared to the other rights IDPs have. Howevemd one of the core reasons for the failure to implement the
there are a number of closely related reasons why a foeasnprehensive legal framework on IGPs.
on the humanitarian aspects of IDP rights can be problem Ties to the United States have been strengthened since
atic. First of all, the emphasis on humanitarian assistantkibe took o/ce, which is relected in the expansion of Plan
reduces the Colombian governmentOs ability to enforce elombiaNthe US-funded assistance package aimed at
IDP law in the areas of prevention, resettlement, and retur@yadicating the production of illicit crops and drug tra‘ck
as the time and resources that are invested in one area dag. In light of the US-led OWar on Terror,0 the government
not be invested in the other. Second, the choice of focusidigcourse is reducing armed actors to terrorists, stripped of
on the humanitarian is unfortunate because it is a focus @ny legitimate political objectives. Furthermore, the Uribe
technical, short-term solutions rather than political, long-government claims that, since 2006, the Colombian-para

for the future, nor is displacement of others prevented, svanaged to demobilize approximately 30,000 paramilitar
the problem itself is not addressed in any way. ies, and retrieved around 12,000 small atfitke discourse

Oirdly, humanitarian interventions tend to be consti on the absence of Oself-defence groupsO such as the paramil
tuted as the opposite of political offégortraying the for itaries, in combination with the discourse on the absence
mer to be operating separately from any political or culturaif war, denies certain groups of displaced people access to
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their rights and thus complicates the implementation of theimultaneously, the bene-ciaries of aid are made invisible,
legal framework. A displaced man in Bogott explains hobeing reduced to mute victims rather than historical actors.
the assumed non-existence of paramilitary groups coulte aid receiver is depicted as someone in need, devoid of
a,ect oneOs possibilities to register as displaced and acagssicy, who is connected to the aid giver only in humanness
IDP rights: rather than through history or the current everyday power-
structured relationships between individuals and groups.

paramilitaries, they will tell you that they wonOt accept your de@is represents the displaced as a universal mass of victims,
laration, because the paramilitarism was formally ended one a@bstracted from the speci-c political and historical contgxt
a half year ago. One and a half years ago, the High Commissiomdnich caused the displacemé&hit.

ther contributing to isolate the Colombian humanitariandisplaced population is systematically made invisible. Ogy
catastrophe from its political and historical context. By porare overshadowed by the personi-cation of the kidnapped,
traying the armed groups as a sphere of society completdtg corpses of the Odiputados,® humanitarian agreements
detached from state actions, the authorities urge for the symeached, etcetera (Ef®

pathy of the general public, arguing that they are all -ghting According to this person, the invisibility of the displaced

a common enemy. Ois allows for the usurpation of land tois not a coincidence but a deliberate strategy to remove public
continue and for private companies to continue establishinattention from the increasing problems related to displace
themselves in areas abandoned by the displaced, complicaent. But according to many of the displaced themselyes,
ing e,orts of preventing displacement and ensuring safthe main reason for their invisibility is the fact that jou

resettlement. nalists are simply not interested in their predicament. Mr.
AndrZs Lozano, who is a displaced indigenous man settled
le Invisibility of the Displaced in Bogott, voices this concern when he comments on what

In the above, we have argued that displacement in Colomttia considers to be the mass mediaOs general lack of fo¢us on
is systematically removed from its political context througland interest in the marginalized sections of the population:

a focus on humanitarian responsibilities rather than

responsibilities for prevention and durable solutions, and Lastweek during the demonstrations for the hostages, -ve persons
through a representation of the conlict that allows only were killed in that same week just outside Bogoti, and no one [said
certain groups of displaced access to (some of) their rights.anything. In Colombia, you will not hear anything in the med|a
Whereas FergusonOs analysis of how development aid funabout the displacement and the assassinationaropesinoand

tions as a practice of depoliticizing the question of- pov of the lower class.

erty?’ is very useful in this respect, MalkkiOs work adds a

crucial dimension by drawing attention to representational\s this statement suggests, among the displaced therg is a
practices of the bene-ciaries of aid as ahistorical, univedeep-rooted skepticism towards the political elite, which
sal humanitarian subjec®. She shows that, for the aidis seen to include the media as well. As noted above, in
encounter to be a neutral, apolitical act, the power relatioflombian society, there has been a huge gap between the
between aid giver and receiver must be rendered invisibleban elite and the rural population for centuries, a sitya
Depolitization through aid practices can only occur becaug®n which continues until today. Most IDPs are considered
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di,erent culturally and are viewed asmpesinosyr peas internal displacemerfi® Critical voices on the other han

ants, who threaten the nature of urban cult®f#@is his- have argued that the Guiding Principles add nothing |to
torically located gap is one of the explanations for the prohe existing body of international human rights law, as the
cesses and practices described here, while these at the saoweporated rights are already covered by legally bindjng

time work towards making the gap invisible. treaties. IDPs should thus be treated as any other victim of
human rights violations, making the IDP category redun
In Conclusion dant®” Oe analysis presented here of responses te dis

ColombiaOs legislation on internal displacement is largghacement in Colombia adds a concern to HathawayOs| We
modelled on the UN Guiding Principles on Internalargue that the partial implementation of IDP legislation jn
Displacement, which were developed at the same time. ItG®lombia and the remaking of the IDP as a humanitarign
amongst the most comprehensive laws to secure the rigleetegory facilitates a focasvay from human rights viola

of IDPs due to a combination of international pressure antions. It is hardly likely that the Colombian case is unigue
input as well as a very strong national expertise. Yet, as iwehis sense.

have illustrated in this article, the implementation of the

law has been very limited, and main achievements have only

been made in terms of short-term humanitarian assistanch!"#$

On the one hand, one may argue that it is crucial for thel. Figures are widely disputed and range from government 1g
Colombian state to assist its displaced population and that ures of 2.4 million to -gures produced by the Consultancy
this assistance is vital in enabling survival of the displaced ©n Human Rights and Displacement (CODHES) of 4 mijil
in the initial, most di/cult, phase of their displacement. _ lion- . ) _ ;.
Furthermore, it is crucial that a comprehensive law is in“ UN News Centre, OColombia has biggest humanitatian

. . . . crisis in Western Hemisphere O news release, May 5, 2004.
place and there is some evidence that this is an instrument N ; L
) . . S . UNHCR, OSupplementary Appeal for IDPs in Colombja:
that the IDPs can increasingly use to improve their situa

. L Protection and durable solutions for IDPs in ColombiaO
tion. Oe utilization by IDPs of thetutela, for example, has (United Nations High Commissioner for Refugees, 200F),

contributed to changes, as authorities are held accountable 2. p weiss Fagen, A. Juan, F. Stepputat, and R. Lopez,
to their legal obligations under Law 387. Olnternal Displacement in Colombia: National and
On the other hand, one may also argue that the systems International ResponsesO I1SS/IG. Kongevej Working Paper
that are currently available to assist IDPs in Colombia e,ect (Copenhagen: Institute for International Studies, 20038),
ively cover up the more structural problems underlying their ~ 16. . B
displacement, which are thus le. unaddressed both nation4. J. Ferguson/e Anti-politcs Machine: ODevelopmentO
ally and internationally. In fact, the implementation of the ~ Depoliticization ~and Democratic Power in Lesotho
Guiding Principles in national legislation, and partial eom ~ (Cambridge: Cambridge University Press, 1990); L. Malkki,
pliance with this law through the provision of humanitarian ~ OSPeechless Emissaries: Refugees, Humanitarianisn} and
: : - Dehistoricization @ultural AnthropologyL1, no. 2 (1996):
assistance of the displaced, may have prevented a public out 3770404
cry 9” the §ituation in Colompia. Qe qyestion is Whethe_r 5. R. Oorp, .Progress, Poverty and Exclusion: An Econgmic
this is speci-c to the Colombian situation or whether it is

: > g History of Latin America in the #Century(Washington,
common for states su,ering from internal displacement to  p c.: inter-American Development Bank, 1998).

use the IDP category as a humanitarian category in ordeg. C. Kay, ORelections on Rural Violence in Latin America®
to avoid having to address the political issues underlying lird World Quarterly 22, no. 5 (2001): 741D775.
the displacement. While refugees who lee the country and. Ibid.

cross a national border may obtain a legal status and prote8. H. T. Braun, OQue haiga paz!O Oe Cultural Contexts| of
tion under the Refugee Convention, this is not the case for Conlict in Colombia [Let Oere be Peace! (E)], IReace,
IDPs because they are still under the jurisdiction of their Democracy, and Human Rights in Colombi, C. Welna
own stateéb4 Ous, being an internally displaced person is ~ @nd G. Gall—n (Notre Dame, IN: University of Notre Daine
not a legal status, and imposing the Guiding Principles on Press, 2007), 23D59; F. S. Gutierrez, Olnternal Conlict,

any state is impossible because of the salience of territorial Terrorism and Crime in Colombiafournal of International
sozereignty P Development8, no. 1 (2006): 137D150; M. Palacios and F.

. L Sa,ord, Colombia Pais Fragmentado, Sociedad Dividida
Some argue that the Guiding Principles have been cru [Colombia: Fragmented Country, Divided Soci¢Bagott:

cial in terms of recasting sovereignty as responsfifility  Egitorial Norma SA, 2002).

or in highlighting the responsibility of the international 9. Comisi—n Colombiana de Juristas (CCJ), (2006) Revertir el

community when states are unable or unwilling to address  destierro forzado: protecci—n y restituci—n de los territgrios
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Contesting the Shape of Political Space;
An Investigation of the OThreat of AsylumO
In Britain
S!"I# D$%&'

Abstract RZsumZ
Delned in terms of a national security discourse, Britaifi¥&nie en termes de discours autour de la sZcuritZ natio
asylum policy facilitates a disturbing dissociation of thale, la politique dasile de la Grande Bretagne facilite la
asylum seeker from the identity of the refuigemots  dissociation du demandeur dQasile de 10identitZ du rZfugiZ
of this discourse can, this paper argues, be understo@kifarticle fait valoir que pour comprendre la racine de ce
the asylum seeker is seen as the site of a clash beteeours, il faut voir le demandeur dOasile comme le|point
two conceptualizations of political spaceNone that sekscont#it entre deux conceptualisations de IOespace politi
only the international state system, marked by the righiseN 1Oune qui ne voit que le systeme international dom
of sovereign states and exclusive political spaces, angosé dOZtats caractZrisZ par les droits des Ztats souverain
that sees a more complicated global political structuzedes espaces politiques exclugifdautre qui voit ung
marked by spaces of danger and of opportunity, in whithucture politique globale bien plus compliquZe, marguZe
human beings, as such, have a right to demand hospitalily des espaces de danger et dOopportunitZs, et oe les stres
and inclusion from the statdiming to understand this humains ont le droit de demander IO hospitalitZ et-IQjinclu
clash, and the possibilities for moving beyond it, this pagien de la part de 10Z@ans le but de comprendre ¢e
analyzes British asylum policy through the lens of Micheh#it, et les possibilitZs de le dZpasser, cet article analyse
Foucault®s account of sovereign biopoBeciety Must la politique du droit dOasile de la Grande Bretagne 7 tra
Be Defendedread together with Giorgio AgambenOs weks les lentilles du compte-rendu du bio-pouvoir souverain
on the homo sacer and spaces of excefwigm texts par Michel Foucault darSociety Must Be Defendelii
point towards the counter-narrative of the asylum seekier concert avec |Oiuvre de Giorgio Agamden sur le homo
who refuses to disappear into discourses of national sesager et les espaces dOexceflamtextes pointent vefs
ity, and who suggests a Orival structureO of political spaantre-narration du demandeur dOasile qui refuse de
Understanding this clash requires uncovering the violerdispara’tre dans les discours sur la sZcuritZ nationale, et
discernible in British asylum policy, which sustains thai au contraire propose une Ostructure rivaleO dOespaces
international state system and in doing so, creates gulditiques Pour comprendre ce con#it, il faut enlever la
marginalizes the asylum seeRisrpaper draws out the couverture cachant la violence qui peut «tre discernZe|dans
deeply challenging and complex nature of the Oprobleta giolitique dOasile britannique, qui soutient le systeme
asylum,0 working against the simplilcation that a nationaiternational dOZtats et, ce faisant, crZe et marginalise le
security discourse imposes on the.issue demandeur dOasilet article met ~ jour la nature profon
dZment di$cile et complexe du C probleme de IQasile E, et
sOinsurge contre la simplilcation quOun discours de sZcuritZ
national impose sur le probleme
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E we would know far more about lifeOs complexities if we appliegtritory of the state and is consequently more threatgn

ourselves to the close study of its contradictions instead of wagig and more directly subject to state e+orts at coftrol.

ing so much time on similarities and connections, which Shou'%sylum seekers are at odds with the international state
anyway, be self-explanatory . .

R JosZ Saramade, Cave system because of their generally glandestlne movem nts
across borders and because of their self-assertion, in| the
moment of demanding asylum from the state, as sovereign

Introduction individuals and international political actors. (e chal
(ere is something disturbing about the severity of thelenge implicit in their presence is countered by biopolitigal
British reaction to asylum seekers. (ey are described amaneuvering that sets them outside the nation, as a threat
threats to national security, engendering increasingly stritd national security. (ey are )t into the map of the inter
border controls, are held in detention centres, are the focaéhtional state system by being placed in a state of exception,
point for xenophobic sentiments, and are generally assumadhere they can be understood according to AgambenOs
to be something other than refugees. (is severity is alsdescription of thenomo sacéta life divested of all iden
conspicuous in the protests of asylum seekers in Britaitity except that of being human, excluded from the space of
especially among those who are detained, which take thights and politic. (e international state system is trad
form of hunger strikes, riots, escapes, and suicides. Sugbnally assumed to be all encompassing, to regulate |the
violence can be understood if the asylum seeker is seeriaas of all people. In the case of asylum seekers, it can|only
the site of a clash between two conceptualizations of polito so by pushing them to the limits of the system, by-mak
ical spaceNone that sees only the international state systeng them invisible. (is violence must be hidden beneath [a
marked by the rights of sovereign states and exclusive pofityth of civility; however the more assertive the violence,
ical spaces, and one that sees a more complicated glebal tfet more evident it, and the fragility of the system it sup
itical structure, marked by spaces of danger and oppertuports, becomes. Asylum seekers themselves draw attention
ity, in which human beings, as such, have a right to dematwal it. Even from within a space of exception, they assert
hospitality and inclusion from the state. their presence as political subjects and thereby interrupt
Political space is not neatly de)ned in the way that ththe discourses that attempt to de)ne them. As objects of
international state system suggests. It is chimerical abibpolitical control and exceptional measures, but also| as
incoherent, shi*ing form depending on which activitiespolitical subjects, asylum seekers make visible a more gom
and whose identities are recognized as political. Lookirgicated picture of overlapping, divergent, and sometimes
at political space from the perspective of a )gure who )ndeon,ictive political spaces, identities, and narratives.
him/herself on the margins of the international state system (e challenge that the asylum seeker poses to the nor
reveals both its instability and the violence with which itsalcy and legitimacy of political space, as de)ned by the
position of monopoly on political space is asserted. (e-asyinternational state system, can be seen in three aspects of
lum seeker is one such )gure. Along with the refugee, she/tiee relationship between this )gure and the British state] It
emerges as Oa )gure of the OinterONor in-betweenessNofainebe seen in the contradiction between the stateOs rdles of
human way of being, as a )gure of the Ointer® of internatidbalaking liveO and Oletting die,O evident in British asylum
relations E.3 (e asylum seeker is one site at which thepolicy; in the language of emergency and establishment of
disciplining of the borders of the state and of identity takes State of exception which, for the most part, constitute the
place, and therefore at which the character of political spamsaction of Britain to asylum seekers and which reveal the
and identity is revealed and consequently also challenged:hallenge posed to the sovereign account of the political;

ible in British asylum policy, which sustains the global popaper will )rst establish the background of the Oproblem of
itical order and, in doing so, creates and marginalizes tlsylum,0 looking at the asylum seeker as he/she appears in
asylum seeker. It draws out the contradictions that beconigternational law and United Nations (UN) declarations,
obvious at the margins of this order, in the movements arahd in British law and policy.
claims of asylum seekers, and that suggest a Orival structureO
of political spac8. le Problem of Asylum

(e asylum regime, di+erent from the refugee regime,(e asylum seeker enters the state as a spectre of a Omjgra
brings a demand for refuge and recognition onto theion crisis,O part of an imprecise category that is neither that
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of the citizen nor that of the refugee, making claims bas¢hat refugees must be neutral, apolitical, receptive of aid|but
on international declarations of human rights in a spaceot activel® Asylum seekers transgress these rules as soon as
dedicated to citizen rights and already de)ned by the stathey demand to be recognized as refugees, necessarily divid
as a threat. He/she is e+ectively unprotected by internatioriafy themselves from the category of the refugee.
ideas of obligation and legitimacy, which can act as a checkHuman rights documents that could be expected to speak
on state behaviour. (is ambiguous identity allows asylumto the position of those excluded from refugeehood demon
seekers to be pushed to the obscure limits of national asttate an ambiguity that allows the asylum seeker to again
international law, rights, and politics. slip from sight. (e Declaration of Human Rightstates

(e transnational movement of asylum seekers is partthat all humans Oshould act towards one another in a spirit
of a larger trend of global migrations, which is eluding thef brotherhoodO and that everyone Ois entitled to a social
control of governments and the international state systeind international order in which the rights and freedoms
more generally and is proclaimed, by politicians across tiset forth in this Declaration can be fully realiz€d(@
political spectrum, to be unprecedented and menacinglternative map of political space suggested in such state
International migration has grown dramatically in volumements is, however, reconciled with the traditional map |of
and scope since the Cold War and has had massive sotfielinternational state system through a series of moves fthat
and economic impacts, becoming a priority security-corleave the asylum seeker largely unprotected by standards of
cern in domestic and international politiegese trends international legitimacy. (ese include articles that provide
are framed as a crisis, generating harsh e+orts to prevémt a state of emergency, allowing for derogation from the
unwanted immigration that have nevertheless proved impeBill for the public good, leaving the de)nition of an emer
fect, due to such factors as the demand for migrant labogency and the public good to the determination of stdtes.
and the di-culty of preventing such methods of entry asAmbiguity is also present in the prohibition of arbitrar)
visa overstay and involvement with human tra-ckérés detention, except in accordance with the ¥ae law of
lack of control augments the image of crisisNa OcrisisO tha state is le* as the ultimate author of the political.
will continue for as long as the pressures that drive people One of the de)ning characteristics of the state is control
to move in search of work and refuge, such as con,ict, ecof the physical spaces in and through which one can legally
logical degradation, and poverty, last. In Britain, the desiraove. (e principle of asylum challenges this fundamental
to Oput migration at the heart of our foreign policy relationcharacteristic by granting another entityNthe individual
shipsO places migration on par with the traditional issuesinfsearch of asylumNthe right to move onto the territory of
high politics, such as war and the national economy, andtlse state. (e asylum seeker falls into the space of ambigu
demonstrative of this widespread uneése. ity described above when he/she asserts this right against

International agreements suggest that the asylum seelkbe state. Asylum policy in Britain manifests as an issue of
has a right to request refuge from the state, but go no farational security and public well-being. British policy doc
ther. (e 1951 Convention relating to the Status of Refugeesents and legislation relating to asylum therefore fogus
with the modi)cations adopted in the 1967 Protocol, de)nesiimost exclusively on deterrence and control rather than
the refugee as a person who, Oowing to well-founded feapofhumanitarianism, asylum, and rights. (e current situa
being persecuted for reasons of race, religion, nationalition is described in crisis terms, with asylum seekers ofen

of concernO who are ,eeing Oserious threats to their life andnted since 2002 and is generally supported, and in furn
liberty.8 (e position of the asylum seeker in relation to conditioned, by public opinion and the British pré$s.

governing refugeeness, laid out by the United Nations High 2005, is oriented around policing, securing bordefs,
Commissioner for Refugees (UNHCR), which state explicitignd safeguarding the national interest, presenting asylum
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seekers and others who enter illegally as a major threat tiiviaking LiveO and OLetting DieO
the Home O-ce is committed to dealing witfi.(is strat - A central myth of the modern nation-state describes it|as
egy includes increasing the number of failed asylum-apph space of unity, order, and civility in which life is able|to
cants detained until it Obecomes the norm that those who failirish, in contrast to the anarchical, violent, international
can be detained.O It also proposes to take a tougher stapzaze that lies outside its bordétge violence of exclu
on removals through, for example, making clear to the gogion and exception, however, is required to manage the bor
ernments of source countries that Ofailure to co-operater between national unity and external threat, such that
[by receiving failed asylum claimants] will have repercushe state of nature where Oanything can happen,O which is
sions.0 Removals of principal asylum applicants increasksbcribed as prior and external to the state, hides within it.
by 237 per cent between 1996 and 2006, with the largksorder for the state to appear as the protector of life and
numbers removed to Iraq, Turkey, Serbia and Montenegrorder, this violence must disappear. (e exclusion of the asy
Afghanistan, and Pakistdfi(is strategy, moreover, aims lum seeker from the space of politics and rights is one of|the
to minimize contact with asylum seekers in the )rst place, bycts of state power that must be buried under other storigsN
Oexporting E [British] borders around the worldO with thestories of Omaking livé40
aim of preventing asylum seekers from physically getting to Foucault describes the political power operative within
British soill® (ough numbers continue to ,uctuate, there the modern democratic state as existing in three forms:
was a recent drop in the number of asylum seekers enterisgvereign power, disciplinary power, and biopower; |or
Europe more generally, but particularly in Britain, where thaltimate power vested in a sovereign entity by the people,
lowest yearly intake of asylum seekers since 1993 was exp@imative power applied to the individual man-as-body
enced in 2007. (is is presented in the light of an achieve[sid, and power applied to the collective body of man-as-
ment by the Home O-c€2 Whether the toughening of the speciesdid, to the population. More speci)cally, Biopower
asylum system in Britain has prevented OfraudulentO asyhefers to the exercise of power to nurture and protect the
seekers or OlegitimateO asylum seekers from entering Briligénof the nation, through the regulation of collective polit
is not considered. A strategy that focuses on detention aiwhl and biological phenomena such as national identity and
removal, and that makes it more di-cult to enter Britain processes of birth, death, and productiér(e )rst and
to claim asylum, is indicative of a system oriented towardast forms of power con,ict as sovereign powerOs right over
national security rather than humanitarian conceths. life and death, which is manifested as the right to Olet|live
De)ned by the state as a threat and a fraud, the asynd make die,O gets tangled with biopowerOs role of Omaking
lum seeker is distanced from the category of the refugdiee and letting dieZ®
allowing the state to approach the asylum seeker accordingin order to make biopower work in concert with sovereign
to the imperatives of state security and sovereignty, rathgower, Foucault tells us that state racism is neéti®&tate
than human security, without losing face internationallyracismO o+ers an apt description of the relationship between
British asylum policy displays the sovereign logic that workke state and the asylum seeker. It refers to the discourse that
to recapture anomalies, netting them with categories thateates a struggle between the race that wields power| and
)t them into a map of sovereign nation-states. In the case dé)nes social norms and the race that deviates from these
asylum seekers, this amounts to their disappearance as seekms and thereby threatens the biological identity, in other
ers of asylum under de)nitions that mark them as threats twords the national identity, of the socié®Asylum seekers

the nation. fall into this latter category. As non-citizens who enter the
state to demand rights and recognition, they are deviants and
Sovereign Contradictions constitute an invasion of the pure space of the nation. Radism

(e democratic nation-state is Janus-faced, presenting théunctions to divide the population into those who the stdte
paternal face of protection to the nation and the harsh faeeust protect and nurtureNthe PeopleNand those who can
of the sovereign to those excluded from it. (e contradictorybe detained, placed outside the law and exposed to death in
characters of these two faces are reconciled by the ideamafer for the People to live, that is, to exist as more than just
their radical separation; however this idea is made vulnerafaesollection of individual2? (is division of the population

by the unreliability of anything Otwo-faced.O (is tension iss part of the discourse of national security. (e mantra of
evinced in the stateOs response to asylum, which advertigasfor the People to live, the other must dieNbecomes
itself as building a wall of protection around the people whihe mantra that the other must disappear or be excluded in
belong to the state. At the same time, it reveals the sovereggder for the purity, vitality, and security of the People to
power of the state to which every citizen is bound, bringinge upheld® Under the auspices of biopower, both internal
to light the stateOs dual role of threat and protector. and external security practices concentrate increasingly
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on Othe enemy within,O who is generally equated with therds, with threat to the populatict.In the words of a
unwanted immigrant, the outsider who is also an instdler. Refugee Council report, a constructed link between asylum
(at the state cannot achieve complete control over entry tcseekers and negative subjectivities, particularly that of |the
its territory is not important to its security e+orts, which areerrorist, has helped to create a community of fear willing
more concerned with creating and protecting the nationab respond to the asylum seeker through harsher, excep
border32 While British asylum policy proposes to achievéional measure? (e linkage of the asylum seeker to neg
a completely airtight state border, this is generally admitive subjectivities makes the asylum seeker distinctly other
ted to be impossible and even, from an economic point ahd provides a generically threatening identity that can|be
view, given the reliance of the economy on illegal migractlled to mind whenever one is forced to remember him/
labour, undesirablé3 What this policy achieves with great her. Hiding the asylum seeker beneath these negative|cat
est e+ect is the division of the population within the stategories is a necessary feature of state racism because ip Othe
(e continued transgression of the territorial border is, in grammar of the biopolitical, Oone not only forgets the fade of
fact, necessary to the security project from which the statee other, but one must also forget that one has forgotten|00O
draws legitimacy, as it creates Othe enemy within.O (e asylum seeker is turned into a generic symbol of threat,
(e discourse of threat to, and protection of, a distinct without individual subjectivity and so without a face that
national identity is present in the text of British bordercould be forgotten.
policy. (e new policy direction for 2007 is described, for (e corollary of creating an other that can legitimatel
example, as Obuilding progressively to a robust, secure, rizk-subjected to the sovereign power to Omake dieO is the
based system of identity managementO in order to- Osafeation of the nation as a uni)ed, distinct entity that can,
guard peopleOs identity and the privilegestiaenship.8?  and should, be protected. De)ned in terms of explicit rules
Management of the border between the British identity andnd associated values, the state has only a thin identity,| one
other identities, in order to determine who belongs and whimto which outsiders could integrate with relative ease. (e
does not, is a central element of British policy initiatives ornational identity, based on myths of historical continuity
ented towards the protection of the nation. (is managementand familial bonds, gives the state a thicker identity and
will occur as part of the National Identity System, throughhereby draws a reassuring dividing line between inside and
the use of biometric identity documents, which are centralutside?? (e character of this identity escapes the need
to the modern biopolitical project. (ese will be phased infor de)nition, standing in relief against an outside threat.
over the next few years to function as internal borders. (eyMoreover, discord and con,ict, including that which i
will be checked by employers, government agencies, goveanthored by the state under the auspices of Oexception|O are
ment service providers, and policeNwho are increasinglgxported to the outside, onto such externalizable bodies as
making use of mobile biometric readers to determine frorthe asylum seeké$.Jef Huysmans explains that existential
people®s )ngerprints whether they are ill@&8iometric  threats are part of a Opeculiar process of constitutinga golit
technologies resolve the problem of practically identifyical community of the established that seeks to secure uhity
ing the enemy/other, which, in multi-ethnic states, can nand identity by instituting existential insecuritQis
longer be done on the basis of observable characteristiggocess is underscored when the security measures taken in
(ey also hide their discriminatory function behind an response to the threat from outside are themselves written
objective, technological faéé. into the text of the national identity. In a speech delivered| by
(e politics of division is also evident in the dichotomy Liam Byrne, Minister of State for Immigration, Citizenship
that is established in British policy documents to separate teed Nationality, in June 2007, the National Identity System
good migrantNa source of bene)t for the British nationN is said to be the modern equivalent of the nineteenth cen
and the bad migrantNa source of harm. (is languagetury railways and twentieth century national gridNa pu
appears, for example, in a statement made by the then Hotitegood that will quickly weave its way into the nature |of
Secretary, Charles Clarke, which reads: Owe need to enBuitésh life45
that we let in migrants with the skills and talents to bene)t
Britain, while stopping those trying to abuse our hospitality\ Blurring of Boundaries
and place a burden on our society 8@ dichotomy gen- (e reconciliation of the contradiction between biopowe
erally appears in a form that explicitly links the good migrardnd sovereign power is fragile and imperfect. A suspigion
with legality, vital economic contributions, and tax supporbf the potential universality of the sovereign power to mgke
for the welfare system, and the bad migrant with illegalitgie, in other words of the state of exception, raises its head
fraud, abuse of the welfare system, a ,00d of un-British vads soon as this power is seen to be exercised, as in the case
ues, organized international crime, and terrorismNin otherof asylum.
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(e exercise of sovereign power through the state oformer only make sense in terms of the latter, but the latter
exception has traditionally existed, generally in times of waglies on the former in order to be reproduced as necessary
as the temporally and spatially bounded legal suspensionasfd normal. Security crises are mobilized in the capture of
all speci)c laws, in order to preserve the nation from whatolitical spacé3 as is visible in the security discourse sur
is identi)ed as an existential thretFor asylum seekers, rounding asylum in Britain. However, in the exercise of state
this state is permanent, meaning that the state of exceptiorpmwver to de)ne the nature of political space can be seen
always present in democratic political spaces. It both bolstdrsth the power of the state and the instability of its- pro
the continuity of these spaces and the interests they suppgett. Foucault describes this project as one side of a war|that
and poses a permanent threat to their vitality by standingermanently divides society in two. (e political organizal
as their contradictiod? (e possibility of suspending the tion of society is underwritten by relations of war, wherepy
law inde)nitely points in the direction of AgambenOs warrsome are able to Odefend their victory and perpetuate |t by
ing that the exception has spilled over spatial and temporsiibjugating others2®is war is a struggle not for domina
boundaries to become the rdfe(at the exercise of sover tion, but to assert political reali®y.(e creation of a state of
eign power is constantly required in order for the normalcy igxception, to which asylum seekers can be relegated, defends
protects to exist means that this power is always in the batke victory of the sovereign nation-state in the determina
ground and that citizens themselves are in some way subjgon of political reality; however simultaneously reveals t
to it, as well as being party to its exercise. It suggests ttis shape of political space is contestable.
citizens are objects of sovereign biopower )rst, only given
the identity and rights of the citizen secdfidf this is true, "e OOutsideO Inside the State
then citizens are in an insecure position that is the mirroAs, in Barry BuzanOs terms, a securitized issue, asylum policy
image of that of the asylum seeker. Biometrics point to this moved out of the public realm of political debate and is
conclusion. (ey are not used only to divide authentic from constituted instead as an area of existential threat that calls
OfraudulentO asylum seekers, but to manage all identitiesactions not subject to public questioning or even to-pub
dividing authentic from inauthentic, such that the politicslic sight, in other words, actions that occur in an exceptiohal
of asylum could be described as Owrit l&eehation space® (is move functions to exclude asylum seekers, buit
and the outside inevitably cross into one another. (e Ospa@dso to (re)constitute a certain vision of political space.
between discourses of belonging and unbelonging blurs, one(e space of exception refers to any space in which the
bleeds into the other, and the logic that informs dichotomousrdinary rule of law has been suspenéett.exists at the
hierarchies of being is exposed for what it is: an alibi for thienit of the stateNsimultaneously excluded from and-ca
legitimacy of the project of sovereignty.O tured by it. Inside-outside distinctions are made ambigu

(e contradiction between the sovereign and biopolitical ous in the space of exception, which in fact depends| on
powers exercised by the state and the omnipresence of sotieis ambiguity to create a twilight quality that permits the
eign power become evident as soon as the asylum seekgrermissible and renders anomalies to the nation-state
who is subject to the power to make die is recognized. (isystem invisible, or at least indistinct. In this space, the law
recognition is inhibited, however, by the nature of spaces applies in not applying. It is in this form, as pure law, that
exception themselves, discussed in the following sectioitshas the greatest force. To be faced with pure law is tp be
which work to remove the asylum seeker from the politicdaced with the endless potentiality of the law such that any
space of the nation and therefore to assert state control otieing can happen without a law being brokenKit is to be
political space and render asylum seekers invisible. faced with sovereign powgtAsylum seekers are excluded

from the space in which the legal rights of citizens operate
Capturing Political Space in the State of Exceptionas a check on state power. Britain deals with asylum seg¢kers
(e asylum seeker unsettles the trinity of territory, state,through a separate set of rules, which are subject to inde)n
and nation, which describes the political geography of th&e change as new policy documents are released, although
nation-state syste®? by entering the territory of the state some of the harshest policy decisions are occasionally ruled
despite being prevented from entering the nation and bygainst by the cour®s.
demanding entry to the nation by right and thereby acting (e state of exception does not only manifest as a space
as a sovereign body within a territory presumed to belorig which anything can happen, but also as a space that
solely to a sovereign state. (is trinity is reasserted throughliemain excluded and invisible in order to exist. Physical
a national security discourse. emotional distance must be created between citizens jand

(ere is a feedback function between security discourseasylum seekers in order to regulate the boundaries of insjide-
and understandings of political space and subjectivity. (eoutside and normal-exceptional. (is distance is established
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through moves that take place in, and create, the statepafiitical space, into the realm of the exception, contains the
exception. Paramount among these is the detention ef asutside inside the state and serves to re-establish the split in
lum seekers in centres that are remote and prison-like artide population between those of the nation and those not of
that place a physical wall between these asylum seekers thednation.
the British peopl&9 (ey form part of the internal border of Along with internal bordering mechanisms that establish
the nation. Importantly, detention centres also function t@paces of exception within the state, Britain has expressed
augment the image of the asylum seeker as criminal, whiah interest in creating external spaces of exception that
is sometimes exacerbated by the practice of handcu-ngould be even less visible. In 2003, Britain proposed that
asylum seekers in pubfit.Such moves serve to cement dhe UNHCR, together with the EU, establish ORegignal
relationship of fear and di+erence, setting up physical aRfotection Areas,O which would be set up in unstable areps to
psychological boundaries to encounter and making the staeovide protection for ,eeing populations, and Oo+-territory
of exception seem necessary while causing what happ@nansit Processing CentresO outside EU borders, where| asy
within it to disappear. lum seekers would be detained and their claims processed,
Detention centres are paradigmatic examples of spacaghough the proposal for the latter has since been dropped.
of exception. (ey house thousands of asylum seekerBoth would remove the asylum seeker from the territory| of
waiting for their claims to be processed or waiting to behe state, where it is di-cult to render them, and the practi
deportedNa wait that is inde)nite, sometimes amount ces used to exclude them, entirely invisile.
ing to eighteen months or mofé.Detention centres oper (e pervasive use of exceptional measures has become
ate like prisons, making use of solitary con)nement, stripecessary in order to defend the conception of political
searches, and a general atmosphere of punishment, Bp&ce that links state, nation, and territory to form an inter
without the safeguards of prisons, lacking the suicide preational state system that divides the world into exclusive
vention strategy of the prison system, having lower healgiolitical units. O(e camp [the space in which the exception
care standards, and falling largely under private sectbecomes the rule] is the fourth, inseparable element that/has
control 83 (e use of detention in Britain has been heav now added itself toNand so brokenKthe old trinity cem
ily criticized for infringing on human rights and failing to posed of the state, nation (birth), and laf®©serves to
meet British standards of lawful detention, and has su+eregconstitute the link between state, nation, and territgry
a series of scandals, including riots, accusations of abudiyecontaining the residual to the political system this link
treatment, and suicidé$.Recently, there were disturbanceglescribes; however it also upsets this link by showing its
at the Harmondsworth and Camps)eld detention centreamperfection. (e space of exception exists, therefore, as a
Detainees engaged in hunger strikes and, at Camps)egite of Odislocating localizationO at the heart of thd&tate.
)res were lit and several among those detained es€aped.
(e exceptional treatment to which asylum seekers are-sub'e Instability of the Sovereign Project
ject can also be seen, more generally, in the fast-tracking/hile it defends the sovereignty of the international state
claims presumed to be unfounded, which denies the rigkiystem, the state of exception also functions as a site of resist
to an in-country appeal, the poor quality of decisions, thance to if’! It demonstrates the need for a defense, indicdtes
absence of judicial oversight of the decision to detain dhe existence of conceptions of political space di+erent fiom
asylum seeker, which can be based on random selectibose that are Osovereign,0 and exposes the sovereigh state
and the number of spaces available in detention centrébat uses exceptional measures to the risk of being accused
the curtailment of publicly funded legal aid, and the-limof criminal actions.
ited access asylum seekers have to information about theirSovereignty is supposed to go unquestioned, therefore
case or about any legal recourse open to ffelmspace of defending it points to its vulnerability. (e e-cacy of a
exception is also evident in the underground lives of failedefense of sovereignty, which occurs through the labpur
asylum claimants who are not detained and who have not marginalizing anomalies, relies on its being forgoffer.
signed up for voluntary return. (ese people are cut o+ fromWhile rationality is built up on top of the violence and co
access to welfare support, as well as being denied the |égalictions that characterize exceptional measures, making
right to work, and end up destitute or working in poor €on them forgettable, it forms an imperfect cover. As it constructs
ditions in the underground econonfy (e use of biometric  justi)cations that explain increasingly harsh measures and
identi)cation will mean that these people, who have o*eithat take it further from this discord, this rationality gets
lived in Britain for years, will face the omnipresent risk o©more and more fragile, more and more wicked, more and
being picked up o+ the street, out of schools, or at work to bere bound up with illusions, chimeras, and mysti)c
detained and deported. Pushing these bodies to the limitén.3? In the almost hysterical harshening of border and
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asylum policy in Britain, desperation seems to take the plaggterrupting Sovereign Stories: From Homo Sacel
of control. (e more severe the measures taken, the morgg Political Agent
obvious and graceless the e+ort to capture political spaRemoved from the national space in which voices can be
becomes. heard and political interaction is possible, asylum seekers
Crisis situations are the foil against which the stabilitgre inhibited from acting as political agents; however even
and desirability of normalcy are thrown into relief, andirom within this space of exception, they are able to assert
yet they challenge the permanence of normalcy by beifigeir presence and to issue a challenge to the traditignal
pointed to as a crisis, an exception. (ey highlight what doestructure of international political space.
not )t into dominant discourses and therefore indicate the
possibility of conceptualizing political space and subjectiHomo Sacer
ity in di+erent ways. In other words, the Ostate of emergengyasylum seeker who is banned from political space td a
is also always a state of emergeft¢eOstateOs decision space of exception can be describebiomso sacenr bare
to approach the entry of asylum seekers into the state agfé& a life that can be killed without homicide being eom
crisis, calling for exceptional measures, indicates that asiitted 82 Bare life is life stripped of all identity except that|of
lum seekers are aberrations to the normal order of politigseing human. As such, it is de-subjecti)ed, without politidal
and therefore necessarily pose a challenge to the sovereigaéntity, rights, or agency. OJust as the law, in the sovefeign
of the nation-state. Exceptional spaces themselves acteRgeption, applies to the exceptional case in no longerapply
aberrations, or exceptions, such that Oa system of SOVR§ E sohomo sacef is included in the community in the
eign, contiguous, discrete, and exclusive nation-statesO iSden of being able to be killedXe asylum seeker, as bare
longer a perfectly apt description of global political space,|ife, is an object of unease and subject of repression.
it ever wag? (ey are the outside inside the stafé. (e concept of national sovereignty locates sovereignty
Spaces of exception are not only damaging to the asylymthe life of the citizen. (is location of sovereignty rests
seekers placed within them, but also to the policy makegs a )ction that joins birth to entry into the nation, such
who put them there. Agamben writes that the Sovereighat there is no separation between the two concepts. (is
itself exists in a permanent state of exception. (at themeans that the human becomes Othe immediately vanish
sovereign state is the maker of laws places it, paradoxicgly ground (who must never come to light as such) of the
both inside and outside the law. (e state declares the lawitizen® such that human rights become citizen rfghts.
to be absolute and yet has the power to suspend it, to decigg/lum seekers, unless they are made invisible, make|this
on the exception! By creating an exception in which poli )ction obvious85 While held up as threats to national secur
cies of inde)nite detention and forced deportation becomgy, the fear that attaches to them runs deeper. In existing as
possible, the state goes outside the law and therefore rigkse life, they demonstrate the vulnerability and rightless
being branded as criminal just as the asylum seeker hasss of the human and cause those within the nation to cling
been branded by the stdf(is kind of challenge is seen in  more tightly to the assurance of their citizenship. Asylym
the literature and protests of organizations that work witieekers exist in the in-between of political space; shadow
asylum or human rights related issé&gVhile the balance )gures that are inhibited from taking shape as legitimate
is tipped in favour of the legitimacy of the stateOs actiqiisiitical agents until they re-enter the category of citizen
with regards to asylum seekers, this challenge draws atteffle only category of political subjectivity that is typically
tion to the contentious nature of these actions and threatefscognized®
to damage their legitimacy. Placing certain bodies, as bare life, in a relation of ex¢ep
While the state of exception channels an exercise @n with the state functions to ban them from speaking
power that aims to concretize the boundaries of sovereigihd acting politicall$” (eir presence as political subjects
political space, it creates a space on the periphery that chadeking asylum is denied such that stories matching the] cit
lenges the state even as it asserts its authority, that is igén to the human can ring out clearly. (ey are described
ther outside nor inside, legal nor illegal, with those insidgut of existence and a di+erent scriptNof lawlessness and
it caught between entry and exit, and so e+ectively helpstitkeryNis spoken for them. Citizenship is not only a legal
disorder these boundarié8.n the disorder caused by the category. It is also de)ned in terms of certain practiges
state of exception, the nation-state is revealed as a eontggtmodes of bein§® Spaces of exception work to prevent
able unit of political space, lacking ontological status angsylum seekers from displaying these modes of beingN
existing only, albeit compellingly, in the acts that constitutgrcluding belonging to a community or contributing tg
and defend its realit§ economic processes within the state, making rights claims,
and engaging in political speechNby rendering them silent,
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invisible, and isolated. (e violence of exclusion and excepthe riots involving burned buildings and escapes, which
tion is itself made less visible by the fact that those wiarn invisible bodies into actively ,eeing bodies, or the-pr
already, in a way, do not exist cannot be excluded er sulst of a detained asylum seeker who sutured shut his eyglids
ject to exceptional treatment. When rendered subjectleasd lips?4 Di+erent stories can be inscribed on these events,
and voiceless, the asylum seekerOs exposure to su+eringhaisever stories of deviance and delinquency begin to ffing
becomes invisible and meaningl&3&inder the rubric of hollow as the number of instancesNin which the bare l|fe
exception, the British state cannot be responsible for-honof asylum seekers is turned into a symbol of protest, oten
cide, violence, or even complicity in a death brought aboethoed by an outcry from human rights groupsNmounts.
by suicide. (e logic of the sovereign ban consists of Othe subjectivity of the other cannot be completely erased.
permissible violent inscription of sovereignty on the bodiek rises through the threatening identity painted over |t,
of those who have been reduced to bare life E [those whelidence of the exceptional measures used against if. In
are present, but their presence is abse¥fte.O asserting agency in the form of protest, those who are|not
(e movements and claims of asylum seekers can onlgitizens, and who are therefore not recognized as polit|cal
be )t into the map of the international state system by beinagents, claim the subjectivity of the citizen and thereby put
forced to disappear as bare life behind a discourse of thrgaessure on the boundaries of citizensHip.
Treated as bare life, however, asylum seekers are turnedVhen the subjectivity of asylum seekers is made yis
into symbols of the vulnerability of life under the rule ofible, their decision to move, or Oescape,O emerges as a direct
the sovereign and of the violence on which the sovereignitique of the divisions of international political sp&ée.
political order rests. To the extent that asylum seekers rediddreover, their su+ering and protest within the state they
attempts to isolate and silence them, this vulnerability artthve escaped to takes ,ight as a cry against the continuous,

violence become di-cult to ignore. violent capture of political space by the state, which ren
ders their escape meaningless. An encounter betweern cit
Claiming Voice izens and asylum seekers then becomes di-cult to avoid| as

Sovereign power is the power of captureNthe capture -intedoes the challenge asylum seekers pose. It is always thriough
nalization, and domestication of what already eXfsts. encountering the other that we learn about the stories |we
must always contend with the danger that what is captureskist within. As ftienne Balibar writes, Oeven as they|are
will speak with its own voice and be heard. (e bodies oOfrom elsewhere,O [they] are also completely Ofrom |here.O(
asylum seekers have eluded capture to some extent; catgy are OtodayOs proletariar$$.0
ing the echo of a di+erent politics even while they are cat (e movement of asylum seekers across borders can|be
egorized as threats, invaders, economic migrants, victimsyderstood as an ontological actiiyt draws the self and
or potential-citizens in an attempt to )t them into the par other into a meeting, which is the basic moment in which
ratives of the sovereign state. (e asylum seeker is create#w possibilities of being, or of seeing the self and the other,
through the conceptual work of categorizing, or boundaryare formed. (eir bodies push against the traditional, sever
drawing, but is simultaneously redrawing these boundariesign shapes of political space as they move through |and
(e very presence of the asylum seeker rendered as bare lifetween them. Along with the movement of these bodies,
speaks a challenge, stretching the bounds of political sudmvereign political space and the citizen also #yis.
jectivity. It is, in fact, this Oproduction of OpresenceO by thuseting of self and other is currently characterized by ban
without powerO that presents the most signi)cant challengghment and exception, which places the sovereign state
to the exclusivity of citizensh¥. and the citizen in a strained position of contradiction. (g
AgambenOs description of bare life as lacking politicdimperatives of the political imaginary of the British state
subjectivity does not account for the politics of presence & are concluded in a narrative that holds the line, so|to
the voice that breaks through the barriers of sovereign cagpeak, that holds the one who seeks refuge over the |hor
ture 93 (ese moments of resistance are enough to stimulatézon, literally and )guratively. It desires a narrative in whigh
a sense of unease, which fuels the hysteria characteristithefe is no rupture, an identity in which there is no am
public discourse about asylum seekers. Trapped in a spacguify.3°° And yet the other who must be hidden in order
exception, bare, physical life can itself become a ground for the narrative to run smoothly is always in the perip|
political communication, as seen, for example, in the )*yeral vision of those following this narrative, challenging fits
six or more suicides committed by asylum seekers detaingidhplicity. In the presence of asylum seekers, and perhaps
in Britain since 1990 and, at the time of writing, occurringnore in our response to them, the political map determined
at a rate of one a month, the numerous hunger strikes hddgt sovereign biopolitical power, which counts on their d|s
by detainees protesting the conditions of detention centreappearance, begins to surface as something unstable. An
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awareness of the contradictions and violence used to-manecognized to reside in anyone acting within a certain-palit
tain it begins to needle at the complacency of normal lifegal spacé® (is call is seen in the asylum seekerOs demand
shaking its foundations and its image of civility. Renderintpr the stateOs protection, for entry to the nation, and for|the

life bare may, in the end, be impossible. rights that, while termed human rights, manifest as citizen
rights, as well as in their self-assertion as political subjects.
Sketch of a Transformed Political Order Asylum seekers call for an expansion of the parameters of

A revision of political space that would meet the challenggdtizenship, demanding that the recognition and institutign
posed by the asylum seeker is worth considering, given tbiecitizen rights be located on the border instead of within
violence and contradiction that is necessary in order for it.1941n other words, they call for citizenship to be reneggti
to be ignored. Asylum seekersO demands for refuge and ated, according to the terms of hospitality, wherever a border
ognition as human beings with political rights calls upors called into being to separate citizens from non-citizens,
a conception of political space de)ned according to ththat is, wherever the other is encountered. Political-cam
principle of asylum, whose corollary must be hospitalitynunity would thus become a continuously shi*ing concept,
and according to the notion of human rights, which locateBut inclusion would nonetheless be determined on the basis
sovereignty in human life and does not de)ne politicat subof concrete demand8® (is challenge is not a call to bring
jectivity in terms of exclusion. (is rebellious discourse, likedown the state, but rather to accept as normal the permanent
the sovereign discourse of the state, is not based on truthusrcertainty of the blurring of inside and outside and to open
right, but on its ability to convince and to captéi?éAs sug  a space for a limitless proliferation of insides and outsides, of
gested in the preceding sections, the force of this discourpetential communities and sites of negotiati8f.
spoken through the movements, demands, and presence ofle vision of a more inclusive and more complex ma
asylum seekers, is demonstrated by its unsettling ability &6 political space is, in fact, emerging in spaces and -ungder
draw attention to the contradictions of the sovereign polstandings that have slid into the map of political space; chal
itical order and to create a space outside of this order thanhging the absolutism of the international state system. (e
elicits continuous, imperfect e+orts to recapture it. ODonOt Ask Dondt TellO and OSanctuary CityO initiatives, for
(e challenge posed by the asylum seeker can be elucidatesample, have turned certain cities into solid representatipons
by placing it in the context of the communitarian-cosmepol of denationalized spaces in which inside-outside distinctions
itan debate, which dominates discussions of whether and hare blurred. (rough these initiatives, essential services are
the organization of political space should change. It is beyopdovided to residents of cities by virtue of their presenge,
the ambit of this paper to delve too deeply into the well-wornot their statug?’ (e pressure that is being exerted on th
debate between the communitarian and cosmopolitan positernational political order, in the movements and claims
itions; however insofar as the asylum seeker challenges usft@sylum seekers, is powerful and is making ambigupus
rethink these categories, a brief sketch, positioning the visiarho is inside Othe boundaries of civic and moral obligatiopnO
of political space suggested by the asylum seeker within thisd who is within the space of righs.
debate, is in order. In very rough terms, communitarianism (isis, admittedly, a rather compressed discussion of what
captures the sentiment that states and those within theatransformation of political space, in line with the challenge
have a moral responsibility towards citizens before nen-ciposed by the asylum seeker, might look like. It serves, how
izens, while cosmopolitanism is based on the instinct thater, to illustrate that essential to this transformation would
moral obligations are to all humans, regardless of citizebe the decline of the nation, which is tied to the practjce
ship. (e asylum seeker, in demanding the Oright to havef state racism; the adoption of a skeptical attitude towards
rights@°2by virtue of his/her humanity, represents a cosmothe sovereignty of the international state system, tied to a
politan instinct, but in asking to enter the political commun recognition of alternative, albeit nascent, forms of political
ity of the state, suggests the pertinence of communitariapace and subjectivity; and the recognition of the other who
value structures as well. (is ambivalence resonates with thenters the political community, and claims political voi¢ce
pervasive sense that both arguments give voice to an impastithin it, as a citizen. While the entirety of the vision it calls
ant moral intuition. (e demands and movements of the for may remain elusive, the challenge conveyed by asylum
asylum seeker suggest the inadequacy of the debate betvemmkers shakes the legitimacy of established structures|and,
the poles of cosmopolitanism and communitarianism. (e moreover, gives rise to new forms of political space and sub
challenge they pose is not an appeal for a borderless glgbativity that emerge alongside and within these structures,
community, as it is sometimes perceived to be, but rather fdenying their sovereign authority.
a ,uid conception of community. More speci)cally, it seems
to call for the denationalizing of citizenship, such that it is

130

© Sarah Doyle, 2009. This open-access work is licensed under a Creative Commons Attribution-NonCommercial 4.0 International
License, which permits use, reproduction and distribution in any medium for non-commercial purposes, provided the original author(s)
are credited and the original publication in Refuge: Canada’s Journal on Refugees is cited.



Contesting the Shape of Political Space

Conclusion the territory, and jurisdiction, of these states, only comi
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Temporary Protection and the Refugee
Convention in Australia, Denmark,
and Germany

FI'#$ M%&'()*$, M$+#%!, L1%+#, %&- A./ NI"#1*/

Abstract Introduction
lis paper reports on a comparative study of temporarfe 1951 Convention relating to the Status of Refugees,
protection (TP) mechanisms in Australia and selectBgnceforth Refugee Convention, and other associgted
European jurisdictionsSpeci“cally, it analyzes poncystandards may be seen as critical elements of liberal inter
developments and trends in the use of TP mechanisnf@ffpnalist aspirations for universal human rights pretec

Denmark, Germany, and Australia through a systemafign in the postbWorld War 11 era. Oese standards are
ed on the principle that justice as a dimension of citizen
S

examination of the evolution of Osubstitute protecti .
. . L > . . IB rights needs to be extended to a global sphere rather
mechanisms; their implications for Oe#ective protectign

heir i K kehol i | an remain conlned within the boundaries of a nation-
and their impacts on key stakeholdergolicy analyses state. Globalization is seen to have shi2ed the role of|the

are augmented by interviews and survey questionnailgge creating challenges to its power from global markets,
with key NGO service providers in the three target jurisdiergovernmental organizations, and NGBepdermin:
tions le paper argues that the traditional link betweening macroeconomic management (thus increasing publi
Refugee Convention protection and national territorigsecurity); and reasserting of the politics of the botder.
jurisdiction and responsibility is being undermined e attempt by Australia and other western governments to
extraterritorial processing and o#shoring arrangementsdeter, detain, and deport those entering Othrough the hack

. . doorG is seen by some as a move away from a rights-based
RZsumZ 3 3 liberal internationalism towards exclusionary nationalism
Cetarticle rapporte une Ztude comparative des mZcanissnesOparticularist internationalistn@hich redelnes asy
de la protection temporaire des rZfugiZs en Australidugt as a political benelt bestowed by the host state, rather
dans certains pays europZ@&hss prZcisZment, on y anathan a human right invoked and accessed by individuals
lyse 1&Zvolution des politiques et les tendances du rdg@gpsctive of their mode of entty.
~ la protection temporaire au Danemark, en Allemagne Oe increasing restrictiveness of asylum policies in west
et en Australie par le biais dOun examen systZmatfjflecountries is part of a broader trend that has existed
de IO Zvolution des mZcanismes de la C protection diWé’thOUt the history of western humanitarianism where

- - tions have been made on a Oselective,0 primarily
lacement E, de leurs consZguences pour la rot @Eﬁﬂ en . . o
P d P Cp e—iﬁ]terest basf0e relatively uniled nature of restriet

Lo ) - S
e#ective E et de leurs impacts sur les principales parﬁ

~ o . Ive asylum policies is seen to arise from the sharp increase
prenantesLOanalyse des politiques est complztZe parn_dfsillum claims since the 1980s in western courttiess,

questionnaires dOenqu-te et des entretiens avec les QHECh ideological prestige that granting asylum gave to host
paux prestataires de services non gouvernementaux d@ifeties a2er the end of the Cold Wand the decline in
les trois pays ~ I0Ztu@n propose que le lien tradition resettlement opportunities that occurred in the a2ermath
nel entre la protection accordZe padavention sur les of the international economic recession and the changed
rZfugiZsla responsabilitZ et la compZtence territoriale kdour requirements of globalizatidrit is within this his
mis ~ mal par le traitement extraterritorial des rZfugiZs terical framework that more restrictive asylum policies such
les modalitZs de leur dZlocalisation as temporary protection (TP) have recently been adopted in

C
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many western countries including Australia that alter théhe short term and temporary group-based protection|is
delnition and application of Oe3ective protect!®a® ori  appropriate. In western jurisdictions, prior to 1999, te
ginally conceived in the 1951 Refugee Convention. porary protection was typically employed to meet interim
Indeed, one of the most striking features of the intemprotection needs in situations of Orefugee catastrophers,
national refugee regime over the last twenty-1ve years is floe complementary protection purposes, where an individ
development of alternative forms of protection to the 195aal application for refugee status has been rejected buf the
UN Convention on Refugeé’.Australia, Denmark, and person is found to be at risk of human rights aldgdgy
Germany are three countries that in recent years introducemntrast, this paper focuses on Osubstitute proteéfitme:
temporary protection regimes for Convention refugees agcent application of TP to individually assessed Convention
a keystone asylum policy. Ois article assesses the impaefugees in some western jurisdictions as a restrictive-mech
of TP in each of the three countries. It analyzes polignism to reduce refugee rights and prevent integration.
developments and trends, and then examines how thedéhile OsubstituteO protection for Convention refugees does
policies a3ect two main stakeholders: refugees, and namst breach a signatory state@s-refoulemenobligationsN
governmental organizations that provide support servicggovided precautions are taken ensuring that the refugees

to refugees. will be returned to a safe environment when the peripd
of temporary protection ceasesNthese newer TP regimes

Background: Temporary Protection and the commonly confer fewer rights on Convention refugées.

Refugee Convention For Fitzpatrick, where TP is 03ered as a Odiluted substitute

Between 1999 and 2005, Australia, Germany, and Denmanotection for Convention refugee®¥® should be seen as a
introduced policies mandating initial periods of tempor threat to the 1951 refugee regime.
ary protection for Convention refugees. In 1999 Australia
instituted a policy of providing three-year temporary pro Methodology
tection visas (TPVs) to all asylum seekers arriving withoutQis paper reports on a systematic comparative examinatipn
valid visa and later found to be Convention refugees. Froai the evolution of the temporary protection mechanisms|in
2002 in Denmark, and 2005 in Germany, all refugees hafwastralia, Germany, and Denmark. It evaluates the implica
been subject to an initial period of temporary protectiontions of these policies for the 1951 Refugee Convention, jand
for seven years in Denmark and three years in Germar@so the impact of various EU agreements on the Europgean
Following the election of a centre-le2 government ircountries. Oe policy analysis is augmented by semi-stryc
November 2007, Australia abolished the temporary protetured interviews and surveys of key non-governmental
tion visa regime in May 2008. organizations (NGOs) and service providers in Australia,

While the three countries discussed in this paper af@enmark, and Germany. Oe interviews were conducted
all signatories to the Refugee Convention, each sits withamd directed towards 1nding out the impact of temporary
a distinct context of regional and international refugegrotection on refugees, on the services refugees requjred,
law. Australia draws on the Refugee Convention and othand on the ability of NGOs to meet this need. Particular
international treaties such as thternational Convention attention was paid towards the impact of the policy on pro
on Civil and Political Righ{$CCPR) as the context for the tection status and permanency; access to settlement seryices
development of its domestic refugee policy. Germany®s refad programs; education, health, and work rights; and des
gee policy is developed with reference to both the Refuggasion, repatriation, and integration mechanisms at the g¢nd
Convention and the still-evolving EU-orchestrated Commor®f the temporary protection. Oe policy developments are
European Asylum System. Oe Common European Asylunexamined in the context of corresponding political tensions
System includes the Schengen Agreement, the Amsterdégiween the uses of temporary protection to meet the ajms
Treaty, and the Dublin Regulation, each of which, althoug®f both liberal-humanitarian and restrictive policy impulse
careful not to breach the Refugee Convention, restricts tRe latter refers to the tension between border protectig
ability for asylum seekers to move within Europe. Seekif@rmonization initiatives on one hand, and the mainte
more control over asylum seekers entering its countrjnce of more restrictive national regimes articulated wijth
Denmark has opted out of the Common European Asyluran increasing Osecuritization® agenda on the other.
System, though it remains a party to the Dublin Regulation
and Schengen Agreement. le Iree Case Studies

Historically, the concept of temporary protection hasAustralia
been seen as valid in cases of mass refugee movemésiraliaOs humanitarian program resettles approxi
when individual status determinations are impractical irmately 13,000 refugees each year. Ois quota comprises

S50
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Temporary Protectioand the Refugee ConventionAustralia, Denmark, and Germany

two categories. Oe Orefugee categoryO resettles 6,000 Do®ctober 2001 when thdigration Actwas amended to
shoreO refugees from UNHCR camps in areas assesseektise a number of outlying islands from AustraliaOs migra
be of greatest need. A further 7,000 resettlement places twa zone. All asylum seekers who arrived by boat on these
set aside for the Special Humanitarian Program (SHP) (alsacised territories were held in detention centres on Nauru
Oo3shoreO) and for OonshoreO arrivals. O3shore refu@e@esuntil 2005, Papua New Guinea), while their appli¢a
are granted the full range of settlement services and enfigns for asylum were processed. Such asylum seekers had
the same range of rights as Australian nationals. Since the guarantee of being settled in Australia even if granted
1970s, the arrival of so-called OonshoreO refugees,-partigfuigee status. Tayl8reported that, without access to jud
larly OunauthorizedO arrivals who arrive by boat withoutcal and administrative appeal procedures, refugee-deter
visa of any kind, has caused a problem for successive govenmation decisions on Nauru were more likely to be negative
ments. Onshore refugees are those who invoke their rigthtan those on the Australian mainland. Oese factors high
to seek asylum once they have entered the migration zotighted the increasingly limited avenues for seeking asylum
Although under international law this group is the onlyin Australia between 1999 and 2007. A total of 10,800 TPVs
group that Australia is legally obliged to o3er protection toyere issued over this period.
the unregulated nature of their arrival has been regarded asln November 2007 a new Australian Labor Party (ALP)
a problem by successive governments. AustraliaOs temfederal government was elected, ending eleven years of
ary protection policy, introduced in October 1999, aimedonservative Liberal-National party rule. In May 2008,
to control and limit the arrival of onshore asylum seekerthe new ALP government announced that the TPV regime
popularly referred to as OunauthorizedO boat arrivals.  would be abolished and that future onshore asylum-sgek
From October that year, all asylum seekers who entereds found to have Convention refugee status would receive
AustraliaOs migration zone without a valid visa of any kindermanent Protection Visas (PPVs). Existing TPV holders
but who were found to satisfy Convention criteria, wergvould receive OResolution of StatusO (subclass 851) |visas,
initially granted temporary protection, before being able tavith equivalent rights to permanent protection visa hold
apply for a permanent visa a2er three years. In Septemlegs. Eligibility for this latter visa was signalled in order|to
2001 the policy was strengthened by the Oseven-day ryses®ent exisiting TPV holders from going through the
which declared asylum seekers who had spent longer thstatus redetermination processes required for the granting
seven days in a country Owhere they could have sought ahd PPV. Also abolished were the temporary humanitarjan
obtained e3ective protectiohQvere ineligible for the award visas (THV) routinely granted to o3shore OPacilc SolutipnO
of a permanent visa at any time. Given that onshore asgsylum seekers who were later accepted by Australia under
lum seekers commonly take long and perilous journeys tbe Special Humanitarian program. Existing THV holdefs
Australia, and normally spend tinen routein non-signa  would likewise receive a permanent OResolution of StatusO
tory countries such as Indonesia or Malaysia, this open&tsa. Oe Department of Immigration and Citizenship over
the prospect of OrollingO temporary protection periods ferew of the changes noted the following rationale for the
most onshore refugees. abolition of the TPV regim¥
Oe TPV was one aspect of a broad border protection
strategy to Odeter and denyO access of onshore asyluTPVs and THVs were introduced by the previous government|to
seekers to AustraliaOs protection obligations. In 2001, thediscourage people smuggling activities resulting in unauthorised
Australian government introduced a range of other border boat arrivals (UBAs) and to discourage refugees leaving their
protection strategies, in addition to the mandatory detention country of 1rst asylum. Oe evidence clearly shows TPVs did rot
regime in place since 1992. Oese included the positioning have any deterrent e3ect. In fact, there was an increase in the
of immigration o4cers at domestic and international-air  number of women and children making dangerous journeys|to
ports to detect people travelling on false documentation and Australia.
strengthening the power of the Australian Navy to patrol
the waters to AustraliaDs north. Other restrictive strategiesDe commitment to shut down the OPacilc SolutionO
included OOperation Relex,0 which authorized the Nawgmps in Nauru and PNG was also maintained, with the |ast
to drag vessels approaching Australian waters back inisylum seekers from Nauru resettled in Australia in January
Indonesian waters. Oey also included the collaboration 02008. From this time, however, Qo3shore entry personsO
Australian and Indonesian intelligence to disrupt the activhave been processed on the distant Australian territory of
ities of people smugglers in Indonesia. Christmas Island. Oe Labor government has maintained the
Oe Pacilc Solution was another strategy aimed at deteexcision of Christmas Island and other territories from the
ring potential asylum seekers. Oe policy was introducednigration zone, and as such, continues to process Oo3shore
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entry personsO in a way that limits their access to the Refugee-Convention protection under other sources of inter

Review Tribunal or other forms of judicial review. national law, such as the European Convention on Human
Rights, and o3ers protection against torture and the death
Denmark penalty. However, unlike the previodis factostatus, Status

Denmark was the 1rst nation to become a signatory to tH2 does not encompass persons 5eeing civil war or forced
Refugee Convention in 1952. It has long been regardednasitary service. Katrin from the Danish Refugee Council
having a generous asylum policy, primarily due to the implexplains that this legislation has particularly a3ected asy
mentation of alternative forms of protection status, ineludlum seekers from Bosnia and Somalia, who would previously
ing the so-calledd®@ fact® status, under which asylumhave been grantatk factcstatus but are now ineligible.
seekers who did not meet the strict criteria of the Refugee One of the key changes in 2002 related to the drampatic
Convention could be granted protection if their situationincrease in the length of the temporary protection visa
warranted it. Oe de factacategory included those avoiding period. Previously, refugees held a three-year tempornary
military service, escaping situations of civil war, or subjegrotection visa, and if found in need of further prete
to persecution for their gender or sexuality. Despite thesion, were granted a permanent residency visa. In 2002,
generous policies, Denmark has not seen the mass in5uxfoé newly elected government increased the length of |the
refugees experienced by other European countries. temporary visa to seven years, a2er which refugees cpuld

A shi2 in public opinion over immigration in Denmark be granted a permanent residency and become eligible for
contributed to a change of government in November 200Danish citizenship a2er nine years. Oe 2002 changes dlso
Legislative changes to immigration policy introduced inntroduced a series of limitations to family reunion rights.
July 2002 sought to reduce the numbers of asylum seekEasnily reunion was perceived by the Danish public to|be
gaining entry to Denmark. Oese changes had three fundaa Obackdoor route for spouses and their children to take
mental element3? advantage of DenmarkOs generous social beA2Uisd@r

the new regime, both spouses must be twenty-four years old

to their obligation to support themselves. Oe refugees and immiare closer to Denmark than any other country. Oe Danigh

grants already living in Denmark must be better integrated angpouse must pay a deposit of 6,700 euros and have a place

get work more quickly. to live. If the marriage does not last seven years, the forgign

spouse may be required to leave Denmark. Other changes

A new asylum policy arose through a series of minanade in the 2002 legislation circumscribed the ways asyjlum
reforms, rather than one major legislative package. Asekers can lodge applications for protection. Asylum seek
MichaeP! from the Danish Institute for Human Rights ers can no longer lodge their applications at Danish embas
put it, OWe have seen one new piece of legislation a2er stes, but must be present in Denmark to seek protection|
other.O From 2002, various changes were made to thre&ollowing the introduction of the new changes, Denmark
key pieces of legislation: theegration Actthe Aliens Act experienced a signilcant decrease in the numbers of asy
and theNationality Act Ooralf from the Danish Refugee lum seekers; in the same year, Norway experienced a large
Council notes, OWeOve seen changes to the Aliens Actrigeain asylum applications. Ois would circumstantiall
steady half-year basis over the last few years. So you gatiggest that the temporary protection regime has impagted
tightening up just a little bit every six months.O upon the numbers of people seeking asylum to Denmark.

Oough outside the EU asylum framework, Denmark Approval rates for asylum applications also decreased [fol
is signatory to the Dublin Convention, which results inowing the introduction of the new laws. In 2005, the Danish
refugees having to conceal their route to Denmark, as thmmigration Service (DIS) rejected approximately 90 per
interviewees point out. Katrin notes, Olt will 1rst be askexnt of asylum applications in the 1rst instance, an increase
whether they should be assessed in another country. If thiegm 50 per cent in 2002,
are not identiled or if their travel route is unclear, then they Montgomery and Foldspang argue that recent refugee
can be detained. Oese are the main reasons for detainirdetermination decisions also demonstrate a systemic bias
people.O against applications from Muslim asylum seekéi@eir

Under the 2002 changes, the previdadactostatus was study concludes that families who practised a religion other
abolished and replaced with OStatus BO category. Ois nénan Islam were eight times more likely to receive a resi
category continues to recognize the need for some formsdefncy permit than Muslims. Also more likely to succegd

138

I" H$%&Y+,- " (08)$1"25)081*3"456" 7$%&$.BI:;"<&'+=$*>)00$+P..@"+1'0$*+$335.")"A.$)% BH55 *+"  4%%.'C-%',*>
7.5A558.0')1" D;9E*%$*)%' YOS +$/2&'0&ES.506+4$/1$=.,3-006" ¥)*3"3'+06.'C-%"*")*6"5$3'-5" F,."* *>0,55$.0)1" =-.= +$+
=.,B'3$3%&$C ) 1")-%&, . HAS'0.$3 %P3 %ESG¥)1"=-C1'0)%', *" ISF-GSK)*)3)L+M,- )1 *" ISF-GS$+0'%$3;"



Temporary Protectioand the Refugee ConventionAustralia, Denmark, and Germany

in gaining residency were families in which the father hado other aspect of the constitution came to cause as much
higher levels of education and was employed in adminisontroversy?
trative work rather than manual labour. Oey argue that In the late 1980s and early 1990s, increasing anti-
without greater transparency, the asylum decision procekseigner hostility and violence focused on refugees.|In
Oseems to favour the selection of socially and culturally weBponse, the government implemented measures in 1992
situated refugees, while human rights violations seem to limit the ability of refugees to seek asylum in Germany.
play a diminishing role?® While clause 16(a)(1) remained unchanged, it was joined

In terms of welfare support, the payments available twith a number of clauses signilcantly limiting the scope
temporary protection refugees in their 1rst seven yeadf the original policy. In particular, 16(a)(2) now states that
stands at two-thirds of the amount received by other menthe right to asylum
bers of the community, including refugees with permanent
protection. While there is an additional payment for fam may not be invoked by a person who enters the federat tefrri
ilies with children, it is capped at two children, so that larger tory from a member state of the European Communities |or
families receive no further benelt. Oe di3erential payment from another third state in which application of the [Refugee
is ostensibly designed to encourage refugees into paid work Convention] is assured E [in these cases] measures to ternjin
Despite this approach, only 20 per cent of refugees were inate an applicantOs stay may be implemented without regard t¢ any
paid employment in 2003 aZ2er the instigation of the policy, legal challenge that may have been instituted against them.
compared with 25 per cent in 2082.

0Oe Danish policy of geographical dispersal of refugees is Ois clause has become known as the OOird Country
based on the OScandinavian ethos of egalitarianismO wheRailg,0 which signilcantly altered the conditions undger
all regions in Denmark should equally share the OburdenGvbich people could seek asylum and limited the power of
refugee settlement. While the basic concept of dispersalthe courts to challenge its operation. Temporary prot
has support from the NGOs, an unnecessarily strict admition legislation was introduced in January 2005. Under this
istration of the policy has negatively impacted on refugegslicy, those assessed to be Convention refugees are granted
experiences in their new country (Kristofer interviews)a residence permit, valid for three years. A2er this time, the
Many asylum seekers come to Denmark through social mfugeeOs case will be reassessed, and if the refugee is found
familial networks, Kristofer explained, and the policy ofo be in need of ongoing protection, a permanent residency
dispersal does not recognize these networks. Refugeesvésa is granted.
thus o2en isolated from other contacts, even family mem During the initial three-year period, a residence per

opportunities, and settlement serviéés. are deemed to come from a country that is subsequently

Germany try of originO was developed in Europe in the early 1990s as

cution could seek asylum in Germany. Article 16(2)2 states.come to a consensus on safe countries to include a si
OPersons persecuted for political reasons enjoy the rightisfin the Common European Asylum System.
asylum.O Schuster explains that the German Basic Law wais with Australia and Denmark, GermanyOs temporary
a strong symbol of cleavage from the Nazi past, and cqorotection regime is part of a broader suite of measures that
tained within it all the universal liberal norms and valuesim to decrease the number of asylum seekers entering its
that had been OrepressedO by Nazft@ee explains, OByterritory. As a party to the EU asylum regime, asylum-seek
enshrining these norms in the constitution, it was hopedrs to Germany are subject to three main EU agreements.
that they would ensure the preservation of the liberal-chaBe Schengen Agreement, which came into force in 1995,
acter of the new republi@®us, the Atrticle in the Basic abolished checks at common borders of the signatory-coun
Law maintained GermanyOs remarkable liberal rule en asyes, meaning greater freedom of movement for EU citizens.
lum seekers and gave Ounmatched protedfiomfll 1993. For those from outside the Schengen area, the Agreement
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means harmonized visa requirements, standardized checksin 2007, legislative changes were introduced desighed
at borders, and greater collaboration to combat crime. O¢o reduce the numbers @eduldetenOe changes grant
resulting increased regulation of the borders of the EU hagople withDuldung status who have lived in German
become known as Ofortress Europe.O Oe Amsterdam Tredby eight years, or six years if they have children, a tempor
(1999) incorporated the Schengen agreement into Europeary residency permit on 1 July 2007. At the end of 2009,
Union law. It established the criteria and mechanisms faheseGeduldeterwill be granted permanent residency |f
determining which Member State is responsible for-corthey have kept a clean criminal record; achieved independ
sidering an asylum application, and outlined minimument 1nancial security, regular employment, a high level of
standards for all aspects of the asylum process, includi@grman language abilities, integration into German-saoci
minimum standards for temporary protection. Finally, theety, and adequate accommodation according to the size
Dublin Regulation, or Dublin Il (2003), aims to prevent-asyof their family; and ensured regular school attendance [for
lum seekers from submitting multiple applications for-asychildren. As part of the agreement, the amount of sogial
lum within the Schengen area. Under the Dublin Regulatiomssistance provided t@&eduldetenis reduced. If these
asylum seekers are processed in (and if necessary returogtéria are not met by the end of 2009, the consequence
to) the country deemed responsible faocessing their will be deportatior?® According to the Migration Policy
application, usually the 1rst European country throughnstitute 37 this may apply to approximately 50,000 of the
which the asylum seekers passed. Oe Dublin RegulatioR00,000Geduldeterurrently living in Germany.
and Amsterdam Treaty, therefore, aim to limit so-called
Oasylum shopping.O Research Findings

Since the mid-1980s, only 5 per cent of asylum seekersSemi-structured interviews with NGO representatives
Germany have been assessed to meet the requirements oftbeking with refugees on TP were conducted in 2006 and
Refugee Conventiof® In 2002 and 2003, the grant rate for2007. Oree NGOs from Germany and four from Denmark
Germany was 3 per cent and 2 per cent respecitilginy  took part in the study® Oese were compared with existing
rejected asylum seekers stay in GermanyDaldung,or  Australian data compiled by the authors over severalprevi
OtoleratedO status, for many yd2udungis a OtechnicalOous studies®
rather than formal legal category, and is applied in casesFive key themes emerged from the interviews. First,
where deportation has to be postponed for administrative arP refugees in all three countries experienced social jand
legal reasons. It is the weakest form of OprotectionO o3ermdncial di4culties occasioned by the TP policy. Second,
by the German state, and does not grant any particuléiie experience of temporary protection has led to a height
right or duration of stay. Rather, if obstacles to deportatioaned sense of uncertainty in refugeesO lives. Oird, the |ack
are found to remainDuldung status is renewed every sixof rights to family reunion under temporary protection
months. As a result@@duldeten@®ay live in Germany for regimes has been a prime source of hardship for TP refu
many years, in a phenomenon referred t&egenduldung, gees. Fourth, the interviewees were keenly aware of ajnew
or OchainOuldung and restrictive political climate on refugee issues. Finally,

Oere are an estimated 200,000 people widnldung NGOs experienced great challenges in meeting demands for
status living in Germany, some of whom are estimatetheir settlement support services and in maintaining their
to have been residing dbuldung status for over sixteen independence from government when advocating for-refu
yearsGeduldeterave restricted access to employment angdee rights.
receive state benelts at a rate 20 percent below conventional
social welfare payments. Oey cannot work for a year a2eBocial and Financial Di$culties for Refugees
the initial grant oDuldungstatus, and work permits stipu NGO respondents from all three countries were concerned
late the number of hours that they may work. Children caabout the everyday 1nancial and social pressures imposed
go to school, but cannot access vocational training. Finalbn refugees under TP regimes. In Germany, Jurgen from
Geduldeterdo not have rights to family reuniéd.As in  FIYchtlingsraBerlin noted that both refugee policy and th
Denmark, refugees an@eduldeterin Germany are allo broader economic climate made it di4cult for asylum see
cated to a town in which they may live and work. Once all@rs to live in GermanyGeduldetermay work a2er twelve
cated, refugees artgeduldeterare not permitted to travel months of being granted a residence permit, but only if they
further than thirty kilometres from the town, and it maycan secure a job that no other German unemployed person
be considered a breach of their residency permit if they dean perform. Oe result of this policy, according to Jurge
Oere are legislative exceptions to this rule if the asylunis that 99 per cent of people wbuldungstatus are unem
seeker has found work in a di3erent area. ployed and dependent on social aid.
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In Germany, Convention refugees have entitlement to the A similar phenomenon of Oregional renewalO occurred
full rate of public assistance. Asylum seeker&eutlildeten, with TPV holders in rural Australia, with high prolle rurgl
however, receive 80 per cent of the public assistance paidéonmunity campaigns leading to the 2004 changes in [the
unemployed German nationals, or less if they are part of tiRegional Sponsored Migration Scheme, which allowed TPV
group given temporary residency visas in July 2007. I priholders in rural areas to gain permanent work visas and| 11|
ciple, this assistance is not given in cash, but in kind, suchlaser-skilled job vacancies, without 1rst leaving the country
the provision of medical treatment. Jurgen explains: and re-entering under a new Oo3shoreO visa.

Interviewees also highlighted the lack of integration

Ois social aid from the state is lower than the social aid foropportunities for TP refugees. In Denmark, children with

Germans. Oey get only 225 Euro a month, if they get it in cashtemporary protection have the same access to educatign as

Germans get 345 Euro plus housing and medical care. But the IBanish citizens, but for the 1rst few years many of them

says that asylum seekers should get food and clothes vouchers,atdéend school at the reception centres where they are acgom

cash. So in many cases they only get pocket money of 40 Euro pwdated, where they can only interact with other refugee
month for an adult, for using public transport. Do you know howchildren. Emilia and Henderson from the Research and
much public transport is? 4 Euro for a return ticket. So 36 is le2 féRehabilitation Centre for Torture Victims observe that this
the month. And then you need to pay the phone E policy is in itself a barrier to integration. As Emilia argues,
OYou build up a system that prevents integration, and then

Both Germany and Denmark have settlement policiegou say people have to be integrated.O Henderson continues,
requiring geographic dispersal, with the aim of shi2ingd0en you turn it around and say, well, there is something
migrants away from the metropolitan centres where theyherently wrong with you, you cannot integrate. You have
might form ethnic Oghettos.O GermanyOs dispersal paigyoblem, it is within you.O
restricts the movement of refugees &hddungto an area
of thirty kilometres around their homes. Refugees antncertainty in RefugeesO Lives
Duldung are 1ned, and refugees may face problems withGO respondents in Australia, Denmark, and Germany
gaining permanency, if they breach this restriction. Jurgezach highlighted the impact temporary protection was hav
argues that these policies limit the ability of refugees to inteng on the psychological well-being of refugees. Extended
grate, by limiting employment and educational options, angeriods of temporary protection under the new regulations,
also limit the ability for refugees to visit friends and familjHenderson says, are Ocreating a 7 year existential mora
in other areas of Germany. In Denmark, Kristofer from theorium.O Similarly, Emilia mentions cases of Ocomplicated
Danish Institute of Human Rights agrees with the gener&daumatic stress.O In Denmark, in addition to temporgry
idea of geographic dispersal, but argues that it is too stricfiyotection refugees, there is another group of refugeesiliv
administered: ing in great uncertainty, the so-called Ophase 3 rejected asy

lum seekers.O 0Ois group are in a parallel situation to the

I think itds working to some extent E 1Om not against it per sBeduldeterin GermanyNthey are designated for removal

otherwise everybody gets stuck in Copenhagen E But it hakom the country, but their immediate deportation is not

become extremely rigid, far too rigid, in that you are stuck ipossible for legal or technical reasons. As noted abpve,
those places and families cannot get together. many asylum seekers from Somalia not granted protection
under the new status B law are in this category. Oese phase

Some interviewees saw positive e3ects, as some riBalejected asylum seekers are accommodated in the|two
centres were benelting from the increase in population ar@departure centresO at Sandholm and Avnstrup. As Katrin
a revitalized community. As Karita from the Danish Redrom the Danish Refugee Council notes:

Cross notes:
Oey canOt get formal protection now, but still they canOt be sent

What happened over here in the remote northern part of Jutland, back. So they are sitting in the Avnstrup and Sandholm camps

they found out that the asylum seekers who went to those centreswaiting. Oey cannot be sent out by force, because the police eyen

went to shops and spent money there, and a few of the citizensdo not dare to go there themselves, they do not dare escort them
could go and work at the asylum centres. When the immigration back to Somalia.

service came and said they were going to close down these centres

because it is a stupid place to have asylum seekers, the whole vilRegulations introduced in Germany in 2005 allow the

lage said Oplease no, donOt close our centre, these are our agigw@rnment to revoke the refugee status of refugees who

seekers.O have been in Germany for less than three years, if |the
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situation in the country of origin is found to have changed. Itgives a solution to give to cases in the newspaper, they wanted to
Where most countries consider past persecution su4cient use this to keep the discussion low. It is used for political reaspns,
reason for granting ongoing refugee status, TP jurisdictions to give something to the Churches. So each ChurchOs most-joved
commonly hold that the granting of a refugee visa may not refugee can get status, which is what | donOt like. It discriminjates
be the Olast wordO on oneQs status. Since 2005, 18,000 Iragignst others.
who had initially been granted refugee status in Germany
have had their refugee status revoked on the basis of changed
political conditions in Iradf® As Johanson, from GermanyORight to Family Reunion
Centre for Treatment of Torture Victims, explains, In all three jurisdictions, the restriction of rights to family
reunion had the greatest impact on refugee lives.|In
Oey are saying people got political asylum because Saddafwustralia, refugees on TPVs had no right to family reunion.
Hussein was in power and persecuting them. So he is no longeri@r those TPV refugees who had breached the Oseven-day
power so there is no longer any danger of being persecuted, butleO by spending more than week in a third couatry
fact there is still a danger of being a victim of the war situation. Féputeto Australia, and were therefore threatened with-Orol|
these two di3erent situations you now get di3erent statuses.  ingO TPVs from 2001, it seemed likely that they might never
be entitled to bring their families to Australia. Equally, for
According to Johnson, many Iraqgi refugees are stifustralian TPV holders, leaving the country to visit el
OafraidO that they may be eventually returned to Iraq. Oosges meant relinquishing their protection status and their
who have had their refugee status revoked but still holdright to re-enter the country.
residency permit may stay in Germany until it expires, a2er Leach and Mansouri documented the feelings of guilt and
which they are deported or grant@uldung status. Oe  despair among male TPV holders resident in Australia who
policy introduced in 2005 to grant permanency to somwere unable to bring theirimmediate families to Austrélia
Geduldeterexacerbates the sense of uncertainty for peoglés policy had another impact, in that more women ang
with tolerated status. Rather than issue an amnesty to allildren began to make the dangerous boat journey| to
Geduldetenthe 2005 policy allowed each state to set upAustralia themselves. A2er 2001, an unprecedented nunjber
commission to assess the humanitarian status of indiviéf women and children arrived by boat as exempliled | by
ual GeduldetenOese state commissions, made up of vep the disaster of the Suspected lllegal Entry Vessel (SIEV)
resentatives from NGOs, would recommend to the Federahich sank in August 2001, killing 353 of its 393 passengers.
Minister of the Interior that an individual should be givenOe majority of those who died were women and children,
permanent protection. Although this has benelted som@any of whom were travelling to Australia, where their hus
individuals, Jurgen explains that he Ohas a problem whhnds and sons were already resident on TPVs.
the justice, it is somehow extralegal. | would prefer if you Restrictions on family reunilcation for refugees with
allowed this for everybody who has been here for 5 yeardeimporary protection form another barrier to integratior).
is more just.O In Germany, refugees have rights to family reunilcation| If
One problem with this policy is that each federal statieir refugee visa is revoked, however, the person may |stay
uses this policy di3erently. Berlin has put forward about the country for the rest of his or her residence pernmit,
1,300 people for permanent status, of whom 650 have bda loses rights to family reunioeduldeterdo not have
successful. Other states have been less proactive alsights to family reunion. Moreover, the policy of dispersal
endorsing asylum seekers to the Minister of the Interior. Ogdoes not take into account the location of other relatives |iv
federal state of Bavaria has not set up a commission, anding in Germany, and many refugees are placed in regions a
individuals have been recommended to the Minister of thieng way from family, and risk jeopardizing the grant of a
Interior. Johanson from the Centre for Treatment of Torturgpermanent visa if they visit them.
Victims in Berlin argues that granting amnesty to the large With the change to asylum policy in Denmark in 2002,
numbers ofGeduldeterin Germany is Othe task of the day,dghts to family reunion were tightened. Refugees on tem
and that by setting up commissions to grant permanency forary protection have no right to reunion with a spous
individuals the government has missed the opportunity tonless the spouse proves strong ties to Denmark (the same
make a di3erence on a large scale. Jurgen agrees, argefrglies to non-Danish migrants married to Danes) or gre
that this policy has served to keep the level of discussidremselves assessed as refugees requiring protection [from
aboutDuldungOlow.O He explains: Denmark. A DK50,000 (US$10,000) bond is required for
the reunion of spouses, and the Danish spouse must|not
have received social assistance for the period leading up
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to the reunion. Equally, the spouse coming to Denmargtates. Jurgen noted that Poland and other Eastern European
must be capable of working. No spousal reunion is granteduntries are more likely now to deport and imprisonasy

for a spouse less than twenty-four years of age, nor famiilyn seekers. He states, OEastern Europe in the beginning
reunion for parents if the parent is over sixty years ofageof the 1990s used to be the main refugee route, and now it
Oese policies restricting family reunion are, according tois really dangerous for [asylum seekers] to come this way.O

operate to limit the ability for refugees to integrate. policies like the third country rule, makes seeking protection
in Europe more di4cult. At the same time, there has been sig
Exclusionist Political Climate nilcant narrowing of the refugee delnition, so that the rate

shi2 in the public discourses on immigration. Kristoferasylum seekers who would have once received refugee status
mentions the Danish governmentOs overt unwillingnessro longer 1t the criteria, and some of these remain in the
commit to international standards of human rights. Similacountry underDuldungstatus. As Jurgen puts it, Onowhere
themes were notable across the three jurisdictions. in the world is there such a low recognition rate.O
Oe increased di4culty in gaining access to Germany
Previous social democratic governments said we will respect oi& the aim of European Union border protection policly.
international obligations. Oe new party now says, well, what areJohanson observes that much of the EU approach to asy
our international obligations? Do we have a case for saying we wilm seekers has been modelled on German policies. In some
not do this? E We want to decide how policies should be made, weases this relationship has been the reverse; for example, the
are not going to ratify a new legal instrument E. So | am hearingolicy of revocation of protection visas was originally an
more and more of this rhetoric about human rights being OantEU policy that was immediately adopted by Germany. Yet
democratic,0 and it is always focused on foreigners. Johanson also acknowledges that one aspect of EU pplicy
has improved the situation for asylum seekers. In additjon
DenmarkOs transformation from one of the most prdo the Refugee Convention delnition of refugee status, the
gressive asylum states in Europe to a OhardlinerOen r&u now recognizes persecution against women, and-perse
gee issues had certainly resulted in decreasing numbersuofion by groups other than the government of the eoun
asylum seekers. Katrin describes this as the impact of Qtiyeof origin, as criteria for granting refugee status. Ois has
rumour about DenmarkO: improved the chances of some asylum seekers in gaining
protection in Europe.
Oe rumour about Denmark and the fact that it is well known that
it is didcult to get family reunion in Denmark, certainly that has Diminishing Resources for NGOs
had an impact E and changed things in rather a short periodLike their counterparts in Australia and Germany, NGOs
Denmark used to be known for its human rights, and now it icross Denmark feel their advocacy and settlement support
completely di3erent. work has been increasingly impeded. Kristofer, as the head of
the Danish Institute for Human Rights, reported experien
Kristofer notes that Othe 2002 legislation had a tremeging personal attacks from the Danish PeopleOs Party (DPP),
dous signal e3ect. Ois signal was picked up around thene of a coalition of parties in government since 2001:
world so the number of asylum seekers dropped.O In spite
of this, Kristofer sees a positive side to the developmentNa For two months if you entered into the webpage for the DPP|E
consciousness-raising e3ect on the wider public, as repres you would 1nd a picture of me. When you OclickedO on me|you
sive regulations have in turn Ocreated a tremendous humantnd a list of all the nasty things | have done in my life. So they
rights awareness.O Accordingly, representatives of thee3ectively put pressure on the new government to close us dawn.
Danish Refugee Council stressed the important role of more Oe decision was made, but then, thanks to a lot of support inter
than 2,000 volunteers who are the mainstay of settlementnationally as well as domestically, they 1gured that that was [not
and integration programs, helping children with heme such a good idea. But the threat of closure was a very symbolic
work, running language schools, and organizing leisure and gesture from the government that demonstrated the nature of the
community-building activities. new times.
A common theme in the German interviews was the
observation of increased di4culties for asylum seekers to gafristofer went on to note the growing challenges facing refu
protection in Germany. Oese di4culties include physical gee advocates in general, including 1nancial constraints;
obstacles, such as increased policing in Eastern European
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Our organisation may be a particular target, but it is more generghrough the Federal O4ce for Migration in Germany, ¢o
than that E we have never had such a di4cult time in relation topromising the ability of the organization to maintain an
freedom of expression. Ois is contrary to what the Prime Ministerindependent stance. Jurgen explains:

has claimed about freedom of choice E we have never had such

a di4cult time, where critical voices are constantly harassed, or 0e O4ce for Migration visits us once a year and asks us if we are
su3ering funding cuts, and so on. working well. Sometimes | feel that maybe if we are more critical
of them they may not fund us E if IOm honest it is a problem to fry
For its part, the Danish Refugee Council has had itsin5u to be 100% independent.
ence in asylum determination processes severely curtailed
under legislative changes made in 2002. Oe Council previ  Similarly, Estella fronXenion, an organization that pro
ously had two of the 1ve chairs on the Refugee Board, whighles psychosocial help to refugees, stressed the importance
makes decisions on individual applications for asylum. laf maintaining 1nancial independence from other organi
2002, the Refugee Board was reduced from lve to thegons. Ois is, according to Estella, Oso we can say whatever
members, cutting out the Refugee Council places in thge want without having to worry that the funding organis
process. While the Council still retains a veto right in théion will say Ono, we dondt want that.00
so-called Omanifestly unfoundedO procedure, it is no longer
represented on the more important body with the 1nal sagonclusion
in asylum decisions. Oe case studies reported in this paper illustrate some
Financial restraints on NGOs have a3ected their abilityoignant aspects of the impact of temporary protgc
to advocate on behalf of refugees. Oe Rehabilitation antdlon regimes in three western jurisdictions. In Australig,
Research Centre for Torture Victims now works on a Opafienmark, and Germany, recent trends in refugee poljcy
per sessionO funding arrangement, for both rehabilitatidmave two contradictory elements. On the one hand; gpv
services and research projects. Ois has had a signilcagtnments have introduced strategies to reduce the-num
impact on the scope of the services provided. In particbers of refugees entering the country. On the other, each
lar, it means sta3 time is spent providing direct individuahas placed increased emphasis on the socio-economic|and
client services, with a diminished ability to conduct Osectoultural integration of refugees into the community. Oi
advocacyO on behalf of their clients as a whole. Ois arranggaper®s 1ndings strongly suggest that, rather than facili
ment brought on by recent conditions attached to governating this integration, temporary protection regimes haye
ment funding a3ects 95 per cent of the CentreOs budgetadvely hindered integration in a number of key ways.
such, only 5 per cent of its budget is allocated towards sedR¥duced access to education, health care, language tuition,
advocacy to deal with wider policy issues. and employment services all serve to limit functional
Interviewees in Germany also experienced didcultieeconomic and social settlement of refugees and radically
in providing services to refugees as a result of funding areduce the refugees® ability to function fully and compe
resource cuts. Johanson notes that his organization, ttntly in their new communities. Equally, the emotional
Centre for Treatment of Torture Victims, is one of only fourdistress caused by the separation of families and the |ack
that receive funding from sources other than the Germasf certainty about the future further disables refugegsO

demand.O are inherently incapable of fostering psychological and
cultural settlement and, more critically, are prone to polit
We have very long waiting list, but we canOt deliver the servigeal and public Ocontrover€y.® all three jurisdictionsN
that are needed by the people. We have lists on which people argtil the abolition of the TPV in Australia in 208%8lthe
waiting for 1 or 2 years. Oere is so much work needed apart fronfransition between temporary protection and permanent
the psychotherapy, such as writing the psychological certilcatpsotection was not automatic. Oe refugee must meet cer
and supporting them in their court cases as psychologists.  tain criteria, including passing language tests and criminal
record checks. Most importantly, the refugee must-dem
Two of the German NGOs also noted di4culties in main onstrate a need for ongoing protection at the expiry of the
taining independence from the government, which theperiod of TP. To do so, they must not come from a country
regarded as essential to e3ective refugees advocacy. Wdlilesequently declared a Osafe country of origin.O In terms
FlYchtlingsratBerlin receives 50 per cent of its fundingof settlement support services, the research shows that
from the European Commission, this money is channelleghat NGOs supporting refugees have found it increasingly

144

I" H$%&Y+,- " (08)$1"25)081*3"456" 7$%&$.BI:;"<&'+=$*>)00$+P..@"+1'0$*+$335.")"A.$)% BH55 *+"  4%%.'C-%',*>
7.5A558.0')1" D;9E*%$*)%' YOS +$/2&'0&ES.506+4$/1$=.,3-006" ¥)*3"3'+06.'C-%"*")*6"5$3'-5" F,."* *>0,55$.0)1" =-.= +$+
=.,B'3$3%&$C ) 1")-%&, . HAS'0.$3 %P3 %ESG¥)1"=-C1'0)%', *" ISF-GSK)*)3)L+M,- )1 *" ISF-GS$+0'%$3;"



Temporary Protectioand the Refugee ConventionAustralia, Denmark, and Germany

di4cult to meet demands on their services, as the stateve been successful elsewhere. As Danish Refugee Council
has reduced rights of access to employment, provision sfiokesperson Ooralf puts it, there is Ono doubtO that the
settlement services, and restricted access to mainstreartraterritorialization phase of recent developments in asy
welfare benelts. lum policy in Europe had been inspired by AustraliaOs OPacilc
Australian research comparing the mental health o®olutionO arrangements. It seems likely that the Osubstitute
refugees with temporary and permanent protection ¥sasprotectionO TP mechanisms introduced in Denmark and
shows that temporary protection can impact dramaticallzermany were similarly in5uenced by the introduction pf
on refugees® mental health, and that the TPV status wasAustralian TPV in 1999. In this context, the dramatic
the greatest single contributor to post-traumatic stresdecision of a new Australian government to abolish the
disorder (PTSD). TPV holders® experiences in detenti®RV regime in 2008 is an important one, which is likely|to
contributed to this, but current living conditions, fears ofbe noticed internationally. Ois reform signalled the eap
returning home, worry about the familyOs safety, and laakity of concerted domestic and international campaigns to
of family reunion were also major contributors to mentateverse restrictive trends in Western asylum policy, held by
health decline. One Australian study indicated that TPWhany commentators to be OinevitableO in an age in which
refugees had a 700 per cent increased risk of developiefugee issues are increasingly viewed through the prisms of
depression and post-traumatic stress disorder in compamational security and sovereignty.
son with PPV refugees; and that these extended periods of
temporary protection operated to Olock individuals into an
unresolvable future-orientedO stress, undermining-stahl!"#$
dard treatments and therapies for trauma premised on d. Alison Brysk, ’C‘)Introduction: Transnational Oreats and
Ocore assumption of safety as a necessary precorf&ﬁtionlo OpportunitiesO in Globalization and Human Rights, ed.|A.
Oe long-term e3ects of an extended exclusion from settle  Brysk (Berkeley: University of California Press, 2002), 7.
ment services, in conjunction with the impacts of initial 2- Sarah Collison, OGlobalisation and the Dynamics | of
periods of mandatory detention, remain to be seen. Oese Ntérnational Migration. Implications for the Refugeg
. . L . . Regime,O New Issues in Refugee Research, Working Paper
e3ects are likely to remain critical factors in the ongoing

. o No. 1,Journal of Humanitarian Assistan@day 1999): 14,
settlement experience of former TPV holders. Similarly, <http://www.jha.ac/articles/u001.pel (accessed May 31

in Germany, Bosnian temporary protection holders were 2005).
found to have experienced a Opermanent state of anxiet¥Ocjaudia Tazreitesylum Seekers and the State: le Politi¢
as a result of their temporary stafiifdis emotional dis- of Protection in a Security Conscious Wetlhts: Ashgate
tress can impact on the whole refugee experience,-a3ect Publishing: 2004), 1.

ing refugees® ability to learn the host country language, 40 Anna Yeatman, OGlobal Ethics, Australian Citizenship and
work, and to raise children in a healthy environment. the OBoat Peopled: A Symposiam@el of Sociologs,

Temporary protection is one of many mechanisms for ~no. 1 (2003): 1920.

limiting refugees® access to protection, which also include Michael Leach and Fethi Mansouriyes in Limbo; Voices
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LOimmigration irrZguliere et le trafic
des migrants comme ultime recours pour
atteindre le CanadadOexpZrience migratoire
des demandeurs dOasile

E'#$%&# J#()*)', P+. D.

RZsumZ widespread idea that smugglers routinely exploit and|vic
LOobjectif gZnZral de cette Ztude est de comprendréiniexmigrants, arguing that, to the contrary, smugglers
pZrience migratoire des demandeurs dQasile qui arrigegnio%en the ones who enable migrants to reach Canada
de fason irrZguliere au Canada, notamment " |Oaide a@ed seek refugee status
passeursLe phZnomene de IQimmigration irrZgulisre au

Canada est analysZ au moyen des expZriences concr-{8/gduction B _ L. _
migrants et d®informateurs-ciZstte mZthodologie per L@ convergence de |Oaggravation des disparitZs zcopomi

met de donner la parole aux migrants au sujet de leur vZ&{§S: d€s coniits civils, de la violation des droits humajns
de IOaccroissement des moyens de communication et de

Les rZsultats indiquent que IGimmigration irZgulisre efid s .
q q g g sport a eu |0e-et dOaugmenter le nombre de migfants

. = tra
recours aux services de tralquants sont |Oe"et pervers Gl = S !
et de demandeurs dOasile qui arrivent dans les pays indus

resserrement des fronti-res et du renforcement du contyiile. beaucoup dOentre eux par des moyens irrZguliers.
migratoire, car eIIe~s deviennent les seules solutions RPUYEayant un abus du systsme dOasile par ceux qui ndont pas
les demandeurs dOasllette recherche remet en questiQfbsoin de protection, les ftats occidentaux ont Ztabli des
I0idZe gZnZzralisZe que les passeurs victimisent-et g¥piRfes composZes de politiques et de mesures restricti
tent systZmatiquement les migrants, en avaneant quiaidOimmigration, qui limitent IOentrZe 1Zgale des migrants
contraire, les passeurs sont souvent ceux qui permeentes demandeurs dQasile sur leur territoire. Les rZseaux
aux migrants d®atteindre le Canada et de demander ledstgpasseurs se sont dZveloppZs essentielleme#ponse

tut de rZfugiZ " la fermeture de plus en plus marquZe des frontieres fes
pays occidentaux et au besoin impZrieux dOZmigrer ressenti
Abstract par de nombreux individus, malgrZ des coZts et des risques

recrus. Ce point sOapplique Zgalement, " plus forte ralison,
rZfugiZs et " toutes les personnes qui ont besoin, pour
raison ou une autre, de protection humanitaire.

#e overall objective of this study is to understand t
experiences of asylum seekers arriving illegally, inclulﬂHé
with the help of smugglers, in Canataphenomenon of une rais .

. o . : .. LOidZe selon laquelle le tra.c de migrants et les groupes
|IlegaI.|mm|grat|on. in Canada is an.alyzed using the SpeciiG,inels sont Ztroitement liZs serait plut™t rZpandue chez les
experiences of migrants and key informatgsmethod-  jiticiens, les organismes d®application de la loi et les [Zgis
ology gives voice to migrants and their experi€temsts |ateurg. Ce lien 1Zgitime et justi.e la lutte contre IQimmigfa
indicate that illegal immigration and reliance on humagion irrZguliere3. COest pour cette raison que la communautZ
tra$ckers are the perverse e"ect of tighter borders and ifternationale a adoptZ Rrotocole contre le tralc illicit
strengthening of immigration controls, becoming the oy migrants additionnel ~ la Convention des Nations Unies
solution for asylum seeketss research challenges thecontre la criminalitZ transnationale organfsbarZnavant,
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LOimmigration irreguliere et le tra$c des migrants

IGimplication des groupes criminels organisZs dans-le s [Oimmigration irrZguliere et du tra.c de migrants au
sage irrZgulier des frontieres est considZrZe comme un ZiAnada et, deuxismement, comprendre, au moyen des rZcits
ment constitutif de la dZ.nition du tra.c de migrants. Pardes migrants, 1QexpZrience migratoire des personnes qui
consZquent, les dirigeants des pays ayant siGufiVention accedent irrZgulisrement au Canada. LOexpZrience -migra
des Nations Unies contre la criminalitZ transnationale ordaire englobe la pZriode prZcZdant le voyage, et le trajet et
nisZg(CCTOY et leProtocole contre le tralattent contre  1arrivZe du migrant au Canada. Les avocats et les-inferve
le tra.c de migrants en tentant dOZliminer les organisationants ont Zgalement ZtZ consultZs pour obtenir leur point
criminelles qui IOoperent. Le Canada a signZdédembre de vue " 10Zgard de 10expZrience migratoire de I0ensemble de
2000 et rati.Z le 1/ai 2002 la CCTO et son Protocole et, leur clientele. Plusieurs de leurs tZmoignages rejoignent|des
en tant quOftat partie, il sOest engagZ ~ combattre le caspects abordZs lors des entretiens avec les migrants.
organisZ et le tra.c de migrants, tant " 1QintZrieur quO* 10extZ
rieur de ses frontieres. Le Canada a harmonisZ sa dZ.niti®RZsultats
dBorganisation criminellavec celle de la CCTO et, apresDans le but de comprendre |QexpZrience migratoire | des
les attentats du 14eptembre2001, notamment au moyen demandeurs dQasile qui arrivent de fason irrZguliere| au
de laLoi sur IOimmigration et la protection des rZfuijiZs Canada, notamment ~ IQaide des passeurs, les rZsultats ont
renforcZ les mesures prises poombattre |Oimmigration ZtZ divisZs selon di-Zrents themes. Premisrement, les fai
irrZguliere et le tra.c de migrants. sons qui ont motivZ les migrants " quitter leur pays, ce gui
Bien quOune grande partie de la littZrAtdi#gpouillZe comprend le contexte sociopolitique du pays et le contexte
dZnonce |Oimplication des groupes criminels organisZetsonnel de |Qindividu. Deuxiemement, les obstacles vi/cus
la victimisation des migrants dans le tra.c de migrantspar les migrants pour arriver IZgalement au Canada et le
plusieurs recherches empirigtiésemettent en cause cesprocessus qui a conduit ~ IQimmigration irrZguliere et |au
discours. Plusieurs autedksont montrZ que le tra.c de tra.c de migrants. Finalement, le phZnomene du tra.c de
migrants est un acte consensuel impliquant entre autresigrants proprement dit, ce qui inclut le mode opZratoite,
des rZseaux informels qui o-rent aux migrants |Qacceslasidynamique tra.quant-migrant et IQimpact du tra.c sur[le
convoitZ aux pays occidentaux. Notre recherche tente degrant.
vZri.er le r'Mle jouZ par les groupes criminels organisZs et de
con.rmer ou dOin.rmer la victimisation des migrants dand.es raisons qui motivent les migrants ~ quitter leu

le tra.c vers le Canada. pays
. Les rZcits des immigrants illustrent le contexte de vie de chaque
MZthodologie individu avant quOil ne quitte son pays et les raisons qui [Oont

Cet article comprend IOanalyse qualitative dOentretiposssZ " quitter son mode de vie, sa famille et sa demeure.
en profondeur semi-directifs faits aupres de demandeurBien que seulement une minoritZ des immigrants de natre
dOasile et dOinformateurs-clZs. Dans le cadre de notre ZtgHantillon soient venus au Canada par un souci prineipale
25 demandeurs dOakflele plus de 18 ans ont ZtZ inter ment Zconomique, comme cOest le cas de deux Dominicaines,
viewZs. Pour diversi.er notre Zchantillon, plusieurs varida majoritZ ont fait part du contexte sociopolitique du pays
bles ont ZtZ prises en compte, entre auteepays dOorigine dOorigine (guerre, absence de dZmocratie, corruptien, |dis
des demandeurs (13 pays di-Zréftsle sexe, 10%oge, IC)Eﬂ&mmation) qui rendait leur vie intolZrable. Plusieurs ont
familial, le niveau dOZducation, et sOils ont des enfants etiZ8#&” avoir ZchappZ " une violence gZnZralisZe dans leur
sont arrivZs accompagnZs par un membre de leur familpeays, par exemple Ousndfroriginaire du Tchad, et Charlie
Tous sont arrivZs au Canada dans le but de revendiqueti®Albanie. Alfredo dZcrit le Venezuela comme Ztant un pays
statut de rZfugiZ. Toutes les entrevues ont ZtZ transcrites teXa dZmocratie est inexistante et o- la pauvretZ et le danger
tuellement, puis une analyse de contenu dOabord verticalat omniprZsents. Voici le tZmoignage de Kanga
et ensuite horizontale des themes Zmergents et rZcurrents
a ZtZ rZalisZe " 10aide du logiciel Atlas. LOZchantiHon dQi#suis parti du Cameroun pour des raisons politiques, mandue
formateurs-clZ4 est composZ de dix rZpondawisg ave ment aux libertZs individuelles, manquement aux associations, la
cats en pratique privZe et cing intervenants de la rZgion detorture E je pense simplement que cOest IOhistoire de toutes I¢s soi-
MontrZal, comptant en moyenne plus deats de travail disant dZmocraties africaines. Donc, " tout cela il y a un certain
aupres dOimmigrants et de demandeurs dOasile de di-Zrentegpui, les forces de IGordre, la police, la gendarmerie E qui sant I
origines. pour appuyer le pouvoir en place, une stratZgie de matraquer tpute
Cette dZmarche mZthodologique permet dOatteindre deuspolitique quelcongue ~ pouvoir apporter un peu de libertZ dans le
objectifs de recherche. DOabord, conna’tre le phZnomengays.

149

© Estobaliz Jimenez, 2009. Cette ceuvre en libre acceés fait I’objet d’une licence Creative Commons Attribution-NonCommercial 4.0
International License, laquelle autorise 1’utilisation, la reproduction et la distribution de I’ceuvre sur tout support a des fins non commerciales,
pourvu que 1’auteur ou les auteurs originaux soient mentionnés et que la publication originale dans Refuge : revue canadienne sur les réfugiés soit citée.



Volume 26 Refuge Number 1

doublement persZcutZe, et Pepe, un Mexicain homosexuel.
Le contexte peut se traduire par un climat de violence
extreme, comme |Oillustre Soleil, du Congo

Tableau : Raisons et actes de victimisation qui
ont motivZ IGabandon de leur pays 16

Menaces de mort 11
Racisme, discrimination, nettoyage 6 Les mercenaires, les Angolais sont arrivZs et ils passent porte par
ethnique porte et dZj" dans notre maison on entendait comment les gens
Reglement de comptes (victimes ou 4 fuyaient de 10autre c™tZ, les gens qui essayent de fuir Ztaient abat
menaces) tus sur place. lls sont arrivZs chez nous, ils ont cassZ la maigon et
Voies de fait 4 mon oncle qui Ztait juste devant eux qui essayait de nous dZfendre
a reeu des coups de basonnette, cOest un couteau qudon colle sur
Guerre au pays 4 16 . 5 ; :
arme et il est tombZ, il y avait beaucoup de sang et il nous deman
DZtention dans un camp 3 dait sOil allait mourir et nous on regardait +a, on criait, notre mere
Torture 3 leur disait que nous on nOZtait pas des militaires, quOon Ztait des
- - civils, mais ils nOont pas voulu Zcouter «a et ils ont commerjcZ *
Famille menacZe 2

dZchirer les vetements de ma mere et ils IOont violZe devant nous.
&RQ¢(VFDWLRQ GH OD PDIVRQ2HW GHV Rprid QsVont commencZ ~ nous frapper et .nalement E Dond,
apres quOils ont .ni les viols, parce quOils ont violZ et notre mdre et
nous-memes, nous on a ZtZ violZs, moi et mon grand frere. Et puis
ils nous ont mis dans un vZhicule et ils nous ont amenZs dans un
camp et ils nous ont mis en dZtention pendant trois jours. Et pgn
dant les trois jours, moi jOZtais violZ pendant les trois jours.

PropriZtZ saccagZe

PauvretZ, manque de possibilitZs

Victime dOun attentat
Viol

NININ NN

Absence de dZmocratie, violation des . . . . .~ ..
droits et libertZs Plusieurs immigrants et leur famille ont ZtZ victimes |de

persZcution, de dZtention et de torture pour des raispns

Violence famv|||a|e 2 politiques. Ce fut le cas de Fernando, de Colombie

Travaux forcZs 1

DZportation hors de leur pays 1 lls mOont sorti de la maison de ma mere, ils mOont amenZ dahs un

Famille battue 1 endroit en d~eh0rs de la ville, ils mOont torturZ, mOont laissZ presque
— mort. lIs mOont fait quatre ou cing chirurgies plastiques au visage

DZtention en prison 1 pour essayer de dissimuler les imperfections, car ils mOavaient

TZmoin de violence " I0Zgard dOun mem 1 laissZ completement dZ.gurZ. JOai rZcupZrZ comme jOai pu, [ra mOa
bre de la famille pris 11 mois ou un an. E partir de ce moment, ma vie changea

SZquestration 1 complstement. JOavais peur de sortir dans la rue, ma femnie ne

TZmoin du viol d®un membre de la 1 dormait plus, moi non plus, ce fut lfrltraumatisme psychologique
famille pour mon pere et ma mere. Ce nOZtait plus une vie normale, je
S ~ - ~ regardais continuellement en arriere, je continuais ~ recevoir des

lean}g::iﬁ: ICassassinat dOun membre dq 1 messages de menaces " la maigan{ictior].

Les rZcits des migrants rZvelent que les femmes sont|tres

Mises " part les conditions di/ciles du pays dOorigine, laulnZrables "~ la violence, tant domestique que sexuellg et,
majoritZ des migrants dZclarent avoir ZtZ personnellemetans plusieurs pays, elles ne jouissent pas de la protegction
exposZs " des risques ou avoir subi des menaces, et dOavgoditgrnementale. Nous avons rencontrZ Rosa, origingire
IGobjet de victimisations diverses. Les rZcits din®2&  du Mexique, victime de violence de la part de son mari| et
deurs dOasile ont permis de tracer le tableau suivant. Minarakore, jeune femme originaire de Burundi qui, apres

La majoritZ (23/25) des migrants disent avoir subi desoir ZtZ violZe par son employeur, nOa pas ZtZ crue et a ZtZ
violations graves des droits de la personne, provoquant cherturZe par la police.
eux un sentiment d®insZcuritZ quant ~ leur propre sort etLes avocats et les intervenants soutiennent quOil y a une
souvent " celui de leur famille. Plusieurs ont ZtZ victimes derrZlation entre les pays o il existe des situations gZnZrant
mesures discriminatoires, tels que Barikore, jeune .lle tutsies rZfugiZs (con,its civils, terrorisme et absence de-dZmo
du Burundi; Minarakore, Zgalement originaire de Burundicratie, etc.) et IOorigine des personnes qui arrivent au Canada
qui, en raison de sa double ethnicitZ, hutu et tutsi, a Ztfaide de passeurs.
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Ils ont des problsmes avec la politique, ils sont poursuivis par ftats-Unis sans visa. COZtait la seule solution quOil me restajt pour
quelqudun pour leurs implications politiques, par exemple au venir aux ftats-Unis. (Fernando, Colombie)

Bangladesh, ou dans le cas de 10Inde, sOils sont soupsonnZs dOstre

un militant, ou terroriste, etc. lls sont harcelZs par la police, et Moi, je voulais aller en Europe, dans nOimporte quel pays. Moi,

.nalement la famille dZcideCOKkay, «a su/t E, ils vendent tou je voulais partir avec nOimporte quel moyen, mais IZgalement. JOai
tes leurs possessions, les bijoux, etc. pour rassembler IOargent, uf&it une demande d()immigration au Canada, " I©ambassade| mais
somme dOargent pour payer |Oagent. (Ma’tre 2) jamais jOai eu de rZponse. JOai fait une demande aux ftats-Unis, ils

mOont rZpondu que cOZtait la responsabilitZ du HCR " le faire. Je
Les tZmoignages illustrent la situation complexe et dange demandais partout et je ne savais pas comment faire pour sortir
reuse vZcue par de nombreux migrants avant de fuir. MalgrZdu Gabon. Je n®avais pas dOautre choix que dOutiliser la faton illZ
la gravitZ de leur victimisation, ces individus nQont trouvZ nigale. Les rZfugiZs, surtout lorsquOon sort d®un pays en guefrre, on
protection ni assistance de la part de leur gouvernewient (  a peur que si on dit la vZritZ «a ne marchera pas, on est obligZ de
timisation secondaiyeLes crimes dont ils ont ZtZ victimes mentir. Au dZbut on ne mentait pas, on a appris ~ mentir, on est
nOont pas ZtZ rZsolus et les responsables nOont pas ZtZ tradbiits” de mentir. (Laurent, Congo)
en justice, ce qui aggrave le sentiment dOinjustice et rend plus
di/cile le processus de guZrison. Plusieurs des expZrienced Oabsence dOambassade canadienne dans le pays dOorigin
relatZes semblent rZpondre aux criteres de la dZ.nition dest Zgalement un obstacle ~ |Qobtention des documents de
rZfugiZ ou de personne " protZdeu Canad. voyage et ~ |Oacces |Zgal au Canada. La majoritZ des pays
. . dOAfrique (par exemple, le Burundi, la Mauritanie ef le
Des obstacles pour accZder IZgalement au Canadawanda) nOont pas dOambassade cand¥li€waiee situa
Les rZcits des migrants rZvelent que IQentrZe irrZgulieretian augmente la di/cultZ pour un individu de faire parve
Canada est une rZponse " IOabsence de possibilitZ IZgaksy tks documents et de remplir les exigences requises pour
fait quOils ne rZpondent pas aux criteres de plus en plus i€®btention du visa canadien.
trictifs Ztablis par les pays de destination. Les coZts impor Les informateurs-clZs con.rment les di/cultZs que -do
tants pour entreprendre une demande dOimmigration e¢nt surmonter les demandeurs dasile qui veulent entrer
le manque de papiers dOidentitZ exigZs par les ambasszdakement au Canada. Selon eux, la politique pour [obten
canadiennes font partie des obstacles. Soleil, originaire titon dOun vigdsOavere un obstacle majeur
Congo et obligZ de sOenfuir au Gabon, tZmoigne des-di/cul
tZs auxquelles un migrant en situation de dZplacement forcZEn Afrique centrale, en Afrique de IOOuest, les gens savent que si tu
et originaire dOun pays en guerre peut stre confrontZ. demandes le visa au Canada, ils ne te le donneront pas. Le Canada,
cOest le pire pays au monde pour avoir un visa. Contrairement " ce
Au Gabon, ils nous arretent dOabord parce que tu nOas pas la cartgiOon peut croire dans les mZdias canadiens, arriver IZgalement
de sZjour. On nQa pas de papiers parce que lorsquOon fuit la guerd€)un pays o- il y a beaucoup de rZfugiZs cOest extremeraent di/
on nOa pas le temps dOavoir de papiers. Moi, jOavais mes papiersittt Meme les gens savent que «a ne vaut pas la peine de-deman
Congo, mais «a valait rien, eux, ils voulaient dQautres papiers quider un visa canadien. lls vont essayer dOavoir un visa pour|aller
nous permettaient dOstre I". Alors jOZtais obligZ de vivre commeen Europe et apres, ~ partir de |OEurope, ils vont se dZbrouiller
un clandestin au Gabon, je mentais, je disais que jOZtais Gabona@/ec un passeport fransais ou belge pour voyager jusquOici. Qu ils
pour quOils ne mOarrstent pas E Je demandais au HCR un titrevont essayer dQavoir un visa pour aller jusquOaux ftats-Unis| pour
de voyage, mais le HCR exigeait que quelquOun se porte garargnsuite entrer au Canada. Beaucoup de rZfugiZs doivent utiliser
de moi o je voulais tre rapatriZ, quelquOun devait garantir quQilune fason illZgale, ils nOont pas le choix. Il est presque impossible
allait prendre soin de moi, o« jQaillais dormir E Mais cela Ztait dOavoir un visa canadien pour quelquOun qui pourrait stre rZfugiz,
tres di/cile. pour arriver jusquOici. (Ma’tre 4)

Plusieurs migrants ont entrepris des dZmarches pour entrer Plusieurs informateurs-clZs 1Zgitiment et normalisgnt
IZgalement dans le pays de destination. Toutefois, cOest #Ptsage de moyens illZgaux par les demandeurs dOdsile au
avoir ZtZ refusZs ou ignorZs par le gouvernement dOorigin€anada, bien que selon eux, ce ne soit pas une option facile
de destination quQils ont eu recours aux moyens illZgaux. pour ceux qui y ont recours. COest IQopinion exprimZe par

Ma’tre 5:

JOai demandZ un visa pour les ftats-Unis, et ce, ~ deux reprises,

mais comme je voyais que les choses devenaient de plus en pluSi on prend par exemple un Africain, cOest quoi les di-Zrents choix

menaeantes au Guatemala, jOai dZcidZ que nous partirions pour lequOil peut avoir? En tout cas, on doit oublier les voies o/ciellgs
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moins de venir pendant un congres ou pour participer ~ des maniZtZ remises en question par la recherche scienti.que. Aux
festations sportives, mais cOest quand meme tres limitZ. Ce n(estde laCCTO, Qroupe criminel organisg dZsigne une
pas tout le monde qui peut y avoir acces. Mais jOen ai vu quamdyanisation structurZe de trois personnes ou plus existant
meme un certain nombre qui Ztaient venus de cette fason-I". Maidepuis un certain temps et agissant de concert dans lg but
I* encore, cOest tres di/cile pour eux parce que souvent ils se voigié commettre une ou plusieurs infractions graves ou infrac
comme des fraudeurs. COest tres di/cile et ils se sentent-cougions Ztablies conformZment ~ la Convention, pour en tirer,
bles de IGavoir fait par rapport aux personnes qui les ont aidZirectement ou indirectement, un avantage .nancier ou un
faire partie dOune confZrence, par exemple, ou les gens memaitie avantage matZiél
au Canada qui les ont resus.
Collaboration d®au moins trois memblepasseur
Les rZcits des immigrants et des informateurs-clZs €on fravaille-t-il seul ou en collaboration?
ment que le recours aux moyens irrZguliers pour entrer &n vertu de la CCTO et du Code criminel canadien, Une
Canada, dont les faux documents, les dZclarations menserganisation criminelle est composZe d®au moins {rois
geres et le recours aux passeurs, est la seule fason possibieeghbres et comporte une certaine hiZrarchie et une gis
que IOintensi.cation des mesures de maintien de |Qordre tailtion des t%.ches. Dans le cadre de notre recherche, les

frontisres a un e-et pervers. donnZes dOentrevues suggerent que la majoritZ des passeurs
travaillent principalement seuls et quOils ne font pas par
Le tralc de migrants au Canada tie dOune organisation criminelle quelconque. DOaprss les

en vertu de la LIPR le tra.c de migrants est une infraction |Oassistent dans la rZalisation du passage iIIZgaI des frontisres
passible dOune peine allant jusqud™ une amende maximaderdéOobtenir les documents de voyage. Ainsi en tZmoighent
un million de dollars et IOemprisonnement " perpZtuitZ. deux des migrants rencontrZs

Parmi notre Zchantillon, 12 demandeurs dOasile ont fait
appel aux passeurs. La majoritZ (9) sont des Africains, "Il y a un Zventail de relations, cOest-"-dire qu®on contactd une
|Gexception de Fernando, de la Colombie, et de Tony et dgersonne, on Iui pose le problsme, et puis cette personne a|des
Charlie, dOAlbanie. Ce sont tous des hommes qui ont voyagéontacts et ainsi de suite et ainsi de suite. COest un peu comnie une
seuls leur %oge moyen est deaB§. La plupart ont fait des  cha’ne. (Kanga, Cameroun)
Ztudes secondaires ou techniques et plusieurs ont fait des
Ztudes universitaires. Tous travaillaient avant partir. La g Dakar, on mOa recommandZ un homme, un grand commersant
majoritZ (7) sont des peres de famille et sont soit divorcZs, I-bas et il conna’t des gens qudils peuvent tGaider pour avdir des
soit sZparZs. Quatre individus sont encore mariZs, dontdocuments. Il m®a dhon si tu veux sortir, je connais des gens qui
Fernando qui est venu accompagnZ de sa farféleautres  peuvent tGaider sur «a, tOas pas de papiers, je connais des dens qui
ont IQintention de faire venir leur femme et leurs enfants aupeuvent te procurer un passeport avec une autre photo dOune fautre
Canada. personne. (Baidy, Mauritanie)

Le passeur est-il membre dOun groupe criminel? Les avocats et les intervenants con.rment que le passage
LOobjectif de recherche est dOanalyser le phZnomendiZigal des frontisres est e-ectuZ principalement par un seul
IGimmigration irrZguliere et le mode opZratoire du tra.@asseur qui possede des contacts aux points stratZgifues
de migrants au Canada. Entre autres, il sOagit de vZri@mbassades, aZroports, etc.), sans pour autant faire partie
au moyen des entrevues rZalisZes aupres de migranti@un groupe criminel organisZ, tel que dZ.ni par la CQTO
dOinformateurs-clZs, IQimplication des groupes crimingisia IZgislation canadienne.

organisZs et la victimisation des migrants qui sont dZnon Dans notre recherche, nous avons cernZ un seul-exem
cZes par les discours politiques et juridiques, mais qui Qe o+ le passage illZgal semble avoir ZtZ e-ectuZ par| une
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organisation criminelle. COest le cas de Fernando et de Mayiayupe, accompagnZs de leur tra.quant. Ce fut le cas de
qui ont fait appel ~ des passeurs pour sortir du GuatemaMaria et de Fernando, qui ont traversZ di-Zrents pays avec
et entrer aux ftats-Unis, en passant par le dZsert mexicaldmigrants irrZguliers entassZs dans une camionnette.
Au cours de son voyage, le couple a vu di-Zrents passeurs ske professionnehe sOimprovise pas passeur. Selon les
relayer pour le transport, ce qui implique une organisatiorZcits recueillis, plusieurs passeurs ont ZtZ recommandZs par

et une structure. quelquOun qui avait dZj" utilisZ leurs services. Cela implique
une permanence. Plusieurs de ces passeurs agissent depuis

DurabilitZ de |QactivitZ illZgale et la sophistication longtemps dans le commerce de IOimmigration illZgale.

des moyens utilisZgasseur amateur ou passeur

professionnel? Objectif dDen tirer un avantage !nancier ou un autre

LOexercice dOune organisation criminelle doit sOZtendraveutage matZriel
une pZriode prolongZe ou indZ.nie. Au moyen des rZcits des tra.c des migrants a toujours un but lucratif. COest tine
immigrants, nous distinguons le passamrateurdu passeur condition sine qua nof la dZ.nition du tra.c de migrants
professionnegussi dZnommialquant. LBmateurest celui  en vertu du Protocole et notre Zchantillon, sans exceptjon,
qui sOimprovise passeur et qui est opportunistésgbse permet de con.rmer cet ZIZment. Selon les informateurs-

de contacts sur le terrain et est pret ~ fournir les documentsiZs, les migrants payent de grosses sommes dQargent aux
de voyage " ses clients et, ~ |[Ooccasion, " les accompapasseurs. Le prix comprend les pots de vin pour les docu
jusqudau pays de destination. Ce fut, " titre dOexemplendets et la commission pour le passeur. |l faut ajouter|les
cas de Kokou, originaire du Togo, ~ qui son intermZdiairérais de transport, qui varient selon la distance, 10itinZraire

a pretZ le passeport de son .Is de nationalitZ franeaise e le moyen. LOaccompagnement par le passeur jusqu®” des
Zchange dOune rZmunZration. PuisquQil devait se rendréimation, en raison du risque supplZmentaire quOil- com
ftats-Unis, le passeur a pro.tZ de |Ooccasion pour accquorte, sOavere tres cozteux. Selon les rZcits des migrants, le
pagner Kokou jusqu®” MontrZal. Cet intermZdiaire nOestprs du passage illZgal jusqudau Canada ou aux ftatstUnis
un professionnel dans le passage illZgal des frontieres. Il pstt varier entre 5009 et 10000$?°. Pour la plupart des
possible dailleurs que ce soit la seule fois qudil ait pravigéants, I0argent est ramassZ par la famille, qui leur yient
IGentrZe illZgale " un autre individu. en aide pour les faire sortir du pays. Selon les migrants et

Un passeur amatewst souvent une personne qui sQinges informateurs-clZs, 1Qacces au Canada est plus complexe
talle ~ une frontiere et qui recrute ses clients sur place et plus coZteux que IQacces aux ftats-Unis. En consZquence,
vue de leur fournir le passage. Le mode opZratoire nastieurs migrants choisissent de passer par les ftats-Unis
gZnZralement pas tres sophistiquZ. Mentionnons, en guigeur entrer ultZrieurement au Canada.
dOexemple, les passeurs situZs " la frontiere des ftats-Unis
avec le Canada, prZcisZment au tunnel Detroit-Windsor, gudorganisation de |OentrZe illZgale au Canada : acte
facilitent le passage illZgal. humanitaire ou acte criminel?

Lespasseurs professionrsaat, pour leur part, des inter Le postulat selon lequel le commerce dOimmigration illZgale
mZdiaires de longue durZe ayant une expertise dans le 3avere un quasi monopole des organisations criminellgs ne
sage illZgal des frontieres. Cette expertise sur le terrain st pas |OunanimitZ parmi les informateurs-clZs interviewZs.
nZcessaire pour plusieurs raisons. DOabord, le tra.c estLes avocats et les intervenants a/rment que les demandeurs
crime transnational, et le voyage jusquOau pays de destinaii®asile rZussissent souvent ~ entrer au Canada avec|lQaide
est souvent long, ce qui implique le passage illZgal des didés membres de leur famille, des communautZs religieises
rents pays de transit et, parfois, IQusage de di-Zrents moysirgu parti politique dont ils sont membres. Voici quelques
de transport. Tony, dOAlbanie, a pris premisrement le bate@imoignages:
pour aller en ltalie, ensuite |Qavion pour accZder aux ftats-

Unis et .nalement le train pour entrer au Canada. Le pas Beaucoup de gens que moi je vois qui arrivent jusquOici, sont des
seur conna”t les routes ~ prendre, le type de surveillance auxgens qui sont venus avec des faux papiers. Ces faux papiefs ont
points dOentrZe, les procZdures et les exigences dans les paysorganisZs par leur parti politique. Des gens qui sont dans
de transit et de destination ainsi que le systeme de protec un meme parti politique et qui ont des contacts pour aider les
tion des rZfugiZs dans le pays dOaccueil. Deuxismement, egens " venir. Je pense " des Togolais, qui se rendent au Ghana,
voyageant souvent avec plusieurs migrants en meme tempsils vont chez un mZdecin qui est membre de leur parti et qui|les
le tra.quant sOexpose " un plus grand risque de dZtectionaide " avoir de faux papiers pour passer, ~ prendre IGavion jusqudau
ce qui requiert une grande logistique et une sophistication. Canada, tout est organisZ par leur parti politique. La meme chose
Parmi notre Zchantillon, plusieurs migrants ont voyagZ en pour aller dans plusieurs pays o les rZseaux ne sont pas| des
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rZseaux de type criminel ou de crime organisZ. Mais vraiment dééseau informel et la mZthode du bouche "~ oreille sont|les
rZseaux qui existent pour sauver les militants. Et on fait une erregtoyens courants pour Ztablir le contact avec le passeur| Les
lorsquOon assimile cette deuxisme classe de personnes aux premigrants se .ent Zgalement aux expZriences dBautres per
res. (Ma'tre 4) sonnes qui ont fait appel aux passeurs. COest le cas de|Soleil,
du Congo: CQuelquOun mba parlZ dOun passeur, il mOa dit
Je connais des gens qui sont venus gr¥%ece aux communautZsge®il avait dZj” utilisZ une fausse identitZ pour sortir du pays.
gieuses qui les faisaient passer pour je ne sais pas qui, leur .Is, Banc, il mOa prZsentZ quelquOun, que lui avait dZj" ufilisZ,
lle, et qui ont ZtZ littZralement sauvZs dans certains cas, grisoar aller aux ftats-Unis
" ces gens-I" des communautZs religieuses. En Afrique, cOest tr-Deux migrants interviewZs avaient pris connaissance|des
souvent «a. Fort heureusement. (Ma’tre 5) services de passeurs par [Qentremise dOannonces classZes de
journaux. On y o-rait des permis de voyage pour entrer [au
Selon les dires des informateurs-clZs, il existe des peanada
sonnes qui vont tout mettre en place pour aider quelqu®un
qulelles connaissent ~ entrer dans un pays sZcuritaire. Cesy a beaucoup de publicit? dans les journa@Rermis de rZsi
personnes sont souvent considZrZes comme des criminelSgence pour Colombiens, permis de famille, permis professionne

Is,
et elles doivent faire face ~ la justice. Madtmapporte un avocats canadiens E EM@ns " notre agence, efe.Au Canada
exemple concret aussi il y a de la publicitZ semblable. Par exerqiietOont rejetZ,

nous tOobtiendrons un permis dOimmigration. COest tresagile.
Moi, la semaine passZe, je reprZsentais ~ la cour criminelle un Mais je me suis rendu compte que non, parce quQils me chargeaient
homme dOorigine congolaise, qui Ztait accusZ dOavoir aidZ une per00$ pour venir au Canada et ils me disaient que je devais payer
sonne " entrer au Canada de fa-on illZgale. Il avait empruntZ les avant et quOapres on me recevrait@u vas I, ils te font un pro
documents de sa femme pour aller en Europe pour aller chercher ces et en moins dOun an tu as la rZsidenarlos, Colombie)
sa cousine qui avait ZtZ victime de violence collective au Zaere.
E 10aZroport, le subterfuge nOa pas fonctionnZ et IOhomme a Hins la presse guatZmalteque, il y a des annonces classZes o ils te
condamnZ au criminel. Pas comme tra.quant, comme quelquOun disent combien a coZte pour passer aux ftats-Unis. Nous avons
qui a aidZ quelquOun " violer la loi sur IOimmigration. fait le premier contact avec les fameoyotesCOest annoncZ preg
que comme si cOZtait un voyage touristique. Tu es une eppprtu
. nitZ Zconomique pour eux, tu es une source de revenus pour [eux.
RZcapitulation fvidemment que cOest illZgal. Mais ils IOannoncent dans-les jour
LOinformation recueillie au moyen de notre Zchantillon sug naux. (Fernando et Maria, Colombie)
gere que la majoritZ des passeurs rZpondent " plusieurs des
criteres dOune organisation criminelle organiségertise, Le lien de con.ance entre le passeur et son client|est
durabiljtZ et permanence, but lucratif, implication dans umapidement Ztabli, et la crZdibilitZ du passeur est rarement
march illZgal et caractere transnational. MalgrZ cela, notgmise en question. Parfois, comme en tZmoigne Kangd, du
recherche suggere que, contrairement ~ une partie de-la litameroun, pour les migrants, faire con.ance " celui qui
tZrature dZpouillZe et " la plupart des discours politiques,l&r vient en aide est leur derniere chance de sauver |eur
service de passage illZgal des frontisres ne semble pas vige LOindividu tend " fonder tous ses espoirs sur le passeur
majoritairement contr™IZ par des organisations criminelleSLorsqu®on est dans ce type de problsme, on peut se |er
Au contraire, les informateurs-clZs constatent que 10entrdBmporte qui. Il y a un adage chez nous qui dit que lorsqu®on
illZgale dOune partie de leur clientsle a ZtZ facilitZe parreseut pas se noyer, on sOaccroche " un sdpent.
membres de leur famille ou leur entourage. Cet ZIZment sug
gere que |Oorganisation du passage illZgal des frontieres pass services o"erts par le passeur
Zgalement avoir un but humanitaire, ~ savoir aider les rZfua mission du passeur est dOintroduire le migrant dans un
giZs " accZder au rZgime de protection dOun pays dOaccpejls en contournant les lois dQimmigration. Les passeurs
. o-rent gZnZralement une tfusse de voyade, qui com
Le mode opZratoire du tralc de migrants au prend les documents de voyage (acte de naissance, passe
Canada port et visa), 1QitinZraire, le transport et |Oaccompagngment
DOapres les migrants interviewZs, la premisre prise pesqudau pays de destination.
contact avec le passeur est une dZmarche facile, et le passeBur 12immigrants ayant fait appel ~ un passeur, 10
est souvent recommandZ par un membre de la famille sont arrivZs au Canada par voie aZrienne, dont 8 en ytili
une connaissance. Les informateurs-clZs con.rment quedant un faux passeport ou un vrai passeport, mais avec
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une fausse identitZ. Plusieurs ZIZments ressortent des rZcit® nOZtais pas tout seul, la personne en question mOa encadrZ tout au
des migrants. Premisrement, la majoritZ (6/8) des deman long du voyage. Il est venu avec moi dans IQavion. Je le voyajis. On
deurs d®asile qui ont eu recours ~ un document de voyagee voyait. Mais il nOZtait pas vraiment ~ ¢c™tZ. COZtait quelque peu
frauduleux pour entrer au Canada sont Africaimeux un appui moral, sa donnait con.ance. (Kanga, Cameroun)
sont Albanais. Aucun immigrant dOAmZrique centrale
ou dOAmZrique du Sud nOa fait usage dOun faux passeparts du passage " I0aZroport, je nOai pas eu vraiment peur.| Avant
Deuxismement, tous les immigrants ont voyagZ avec un faux dQarriver, le tra.quant mOavait dit de ne pas mOinquiZter, O-tre
passeport dOune nationalitZ autre que la leur. Troisismementjranquille, qudil savait quoi faire, il Ztait habituZ " a. (Charie,
il existe une tendance (5/8) ~ utiliser des passeports prove Albanie)
nant de pays dispensZs de IQobligation de visa caraslien
passeurs sOZpargnent ainsi des e-orts, des cozts et des riotre Zchantillon rZvele que les passeurs adoptent di-Z
ques. Finalement, trois (3/8) demandeurs dOasile ont voyegyites stratZgies ~ IOarrivZe au Canada. Si certains restent ~
avec des passeports portant la photo dOune autre persoK}anrt, d®autres accompagnent le migrant durant les cpntr™
lls Ztaient tous de race noire. Si pour le dZtenteur du-pases pour IOimmigration. Dans la premiere stratZgie, le pas
port il Ztait Zvident que la photo nQOest pas la sienne, |Oobgsttif prend toutes les prZcautions possibles pour Zvitef les
est, selon les migrants, de dZjouer un Blanc. Cette mZthaoiggues de se faire arreter. Ainsi, durant le trajet, quOils soient
semble fonctionner et nOest pas exceptionnelle. dans les aZroports, " 1QintZrieur des avions ou devant les
Les rZcits des migrants et des informateurs-clZs montredgents de contr™le de IOimmigration, le passeur et-1Qimmi
que plusieurs documents de voyage ont ZtZ dZlivrZs en raigtant font semblant de ne pas se connalérpasseur Ztabli
de corruption parmi le personnel des ambassades caradigine distance entre eux, meme si le migrant sait o se trouve
nes. Selon eux, nombre de passeurs posssdent des contas@" passeur. Au contr™le de 10immigration ~ 10aZropgrt du
|@intZrieur de ces buredix Canada, selon les dires des migrants, le passeur passe habi
tuellement le premier et, une fois qudil se trouve en sZcritZ,
Et lorsque I®agent obtient des visas canadiens dans les ambaskdaigrant tente son tour. Le migrant est souvent laissZ " |lui-
canadiennes dans les pays dOorigine, cOest parce que IGagemepageet, en cas de di/cultZ, il doit se dZbrouiller seul. Les
de IGargent, il y a de la corruption. Si moi je demande un visa dedeits suivants en thoignent
une ambassade canadienne, je nOobtiendrai rien. COest un systsme
Znorme, tout le monde veut de |C)argent, (Intervenante 2) Etl", IOairoport, la personne qui est venue avec toi, elle passe
avec toi?
Il ne faut pas. Il ne faut surtout pas quOil ait I0air quOil y a comme un
Service dOaccompagnement jusquOau pays de destinatidien avec quelquOun, quoi.
Pour la majoritZ des migrants interviewZs, cOZtait-la pre
misre fois quOils prenaient IOavion, et le voyage au Canaddais tu avais vu quOil avait dZj" passZ?
Ztait leur premier hors de leur rZgion dOorigine. Ils se sonffout " fait. On ne se conna’t pas, quoi. Apres je passe avec mon
alors retrouvZs dans des aZroports internationaux, souventfaux passeport. Et on se retrouve ” IGaZroport. En fait, notre contrat
munis de faux documents, mentant aux agents dOimmigra se .nissait ~ 10aZroport. (Kanga, Cameroun)
tion. Tous ces ZIZments provoquent un stress intense chez les
migrants: CMoi dans le voyage, jOavais une Znorme peur. J®ans la deuxieme stratZgie, des passeurs accompagdnent
me suis dit, cOest grave, il a enlevZ la photo de quelqudulestiligrants durant les contr™les de IOimmigration-et|par
a mis la mienne= (Soleil, Congo) fois, comme dans les cas de Charlie et de Kokou, ils [font
Huit migrants de notre Zchantillon sont entrZs au Canadimblant dO«tre membres de la meme famille. Le passeur
accompagnZs par un passeur, dont Tony, dOAlbanie, qurend le leadership et le contr™le de la situation, et FKOimmi
eu recours ~ un passeur ~ deux reprisizspremisre pour grant se laisse guider.
entrer aux ftats-Unis, la deuxisme pour entrer au Canada.
La prZsence du passeur durant le voyage semble avoir uhe tra.quant Ztait assis ~ ¢c™tZ de moi. On se parlait meme dans
e-et positif pour les migrants. En raison de leur connais |Oavion, dans I0aZroport on Ztait Zgalement ensemble, meme fevant
sance du fonctionnement des aZroports et du mode -opZra |Oagent dOimmigration, au tra.quant +a ne le dZrange pas.|Moi,
toire des agents dOimmigration, les passeurs informent lefZtais supposZ faire comme si je ne parlais pas ni anglais nj fran
migrants sur le dZroulement du voyage et ils attZnuent leur-ais. Et le tra.quant parle en franeais, et il d@voici mon .Is, qui
sentiment dOinsZcuritZ et leur nervositZ. ne parle pas ni IQanglais ni le frangaiBonc jOZtais son .Is et on
venait en vacances. (Charlie, Albanie)
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Une fois arrivZs au Canada, les passeurs rZcuperent gznarchZ dans le dZsert pendant quatre jours, sans reperes et
ralement les passeports qui seront rZutiliséyclZgarfois  craignant pour sa survie. NOarretant jamais de marcher et
apres les modi.cations nZcessaires, pour faciliter le passamevant de IQeau extraite des cactus, ils sont parvenus " sortir
des frontieres dQautres clients. Le passeport, autant falsilid dZsert et " entrer aux ftats-Unis.
volZ qubempruntZ, est un important outil de travail des pas Tony, dOAlbanie, sOest rendu " la frontiere canadienne au
seurs, car il permet aux migrants de traverser les di-Zreritsmnel Detroit-Windsor, o des passeurs dQorigine sud-amZ
postes de contr™le de IOimmigration et dOarriver au pegime |Oont informZ de la possibilitZ de traverser la frontiere
voulu. LOobtention dOun passeport exige une dZpense enwautant dans un train de cargaison en marche. Un tra.
e-ort supplZmentaire au passeur, tel que le versement d@Quant, en Zchange de 580S, lui a fourni des renseign
pot-de-vin a.n de corrompre les autoritZs, le paiement aments (meilleur horaire, quel train choisir, o* se cacher et|/de
voleur qui a fourni le document ou les frais de falsi.cationquelle fason sauter) et, pour 58@le plus, lui a o-ert de |Oal
En consZquence, le prix varie si I@immigrant garde-le pammpagner. Une fois sur le territoire canadien, le passeur lui
seport ou non. Par exemple, il aurait fallu que Tony verseindiquZ de sauter en bas du train. Pris de peur, Tony nQa pas
2000$ US de plus pour le garder. utilisZ la technique enselgnZe par le passeur et il sOest| blessZ

DOapres notre Zchantillon, les migrants arrivZs au Canausbras. Ce type de voyage sOavere extremement dangereux et
accompagnZs dOun passeur et en possession dOun faupZpiigux. Toutefois, le passeur a respectZ son engagement
seport ne revendiquent pas |Oasile immZdiatement ~0adfdgard de son clieffony a rZussi ~ entrer au Canada. Tony
port; ils attendent dOetre ~ IQintZrieur du pays. Laurent, shvait que ce type de voyage Ztait risquZ, mais il Ztait pret °
Congo, en explique la raison IGentreprendre, et le passeur Ztait sur place pour lui o-rif ses

services. Selon Tony, il existe un rZseau de passeurs perma

Mais le passeur Ztait malin, il voulait reprendre le passeport. Moent installZ au tunnel Detroit-Windsor, prst ~ fournir un

je pensais que lorsqu®on arrive ~ I10aZroport de MontrZal, tout aéiatrZe au Canada. LOexistence dOun tel rZseau signi.e| qudil y

«tre rZglZ, mais lui il avait ditCll ne faut pas faire la demande a une demande pour ses services, cOest-"-dire des personnes

d®asile sur le charfipmais cOest parce que si je le faisais suptetes " risquer leur vie pour demander |Qasile au Canada.

champ, IOagent dOimmigration allait rZcupZrer le passeport. Donc,

cOest pour «a qudil nous digglitfaut pas le faire sur le chantp. Le tralc de migrants victimisation ou sauvetage?

Et " jOai passZ. Il a repris le passeport. Selon la conception tres rZpandue de la dockieeles dis

cours politiques et mZdiatiques, les immigrants sont spu

E 10opposZ, les migrants qui nOont pas eu recoursvamk victimisZs et exploitZs par les passeurs, et ces defniers
services de passeurs ou ceux qui arrivent seuls ~ I0aZraporespectent pas leurs engagements. Cependant, les tZmoi
demandent tout de suite |Qasile. gnages recueillis aupres de IO0Zchantillon ne permettent pas

Les informateurs-clZs con.rment que leurs clients-arride corroborer une telle a/rmation. Au contraire, le passetr
vent majoritairement en avion, mais ils connaissent desspecte gZnZralement le contrat. Le migrant et le passeur
demandeurs dOasile qui sont entrZs au Canada en bamuencontrent avant le pZriple, ils Ztablissent les conditjons

gration aux di-Zrents postes frontaliers. Mais le voyage ne

sOest pas passZ comneeyetelOavait promis. La famille a  JOai suivi les indications que le passeur me donnait. Tout sOast bien
manquZ de nourriture, a dormi dans des maisons abandon passZ et tout sOest dZroulZ comme convenu. Le passeur mQa tout
nZes et a voyagZ ave@dfes migrants entassZs " |Qarriere expliquZ, comment les choses vont se dZrouler et la manisre glie je
d®un camion. Lcmyotenf)a pas respectz son engagement dedois agir. Je nOai aucune plainte contre mon passeur. Le corjtrat a

les faire traverser aux ftats-Unisles a abandonnZs dans  ZtZ respectZ et I®arrivZe tant convoitZe aux ftats-Unis a ZtZ rZussie.
le dZsert mexicain, sans nourriture ni eau. La famille a (Tony, Albanie)
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Il existe toutefois une exception dans notre Zchantilloma plupart considerent les histoires dOabus aupres de migrants
des gens pour qui IGexpZrience du passage illZgal des émnme des cas dOexceptions. Les avocats et les intervenants
tieres fut absolument traumatisante. |l sOagit de Fernandaablissent une dichotomie entre le passeuabuseetvic-

Maria et leur .lle, de Colombie. Voici leur tZmoignage:  timise les migrants et le passeur sé#uveurqui permet *
IGimmigrant dOatteindre une vie sZcuritaire. Il ressort des
Nous avons commenc? le voyage, un voyage qui fut une horreantretiens, que malgrZ le fait que la relation entre le passeur
COZtait un voyage pour lequel tu pay@9a® pour te faire tuer. et le migrant soit susceptible dOabus et que le migrant soit en

avons manquZ de nourriture, nous avions faim, cOZtait tres-incorendre au pays convoitZ et demander |Qasile.
modant. Nous avons dormi sans protection contre les intempZ
ries. Un autre facteur est venu aggraver la situatiorcoyete, Ces personnes-I" que meme sOils rentrent dans |QillZgalitZ, il$ arri
comme se faisait appeler notre guide, nous a abandonnZs dans leent " sauver quand meme des personnes. Que dOune autre fason,
dZsert. Leoyoteavait perdu toute crZdibilitZ des que nous avons ils nOauraient pas pu arriver ici et avoir la protection du Canada.
passZ du Guatemala au Mexique. |l avait perdu toute sa crZdibilitZ,0ui, il y a des passeurs qui sont sans conscience, qui se fent attra
mais nous ne pouvions rebrousser le chemin. Nous avons voyagZper comme les images quOon a tout le temps, qui sont dars un
dOune seule traite pendanhééres, dans un camion, fiérson bateau, puis il y a des gardes qui arrivent et les foutent ~ IOeau pour
nes ensemble, tous des illZgaux. Nous avions un guide mexicainpas quOils se fassent attraper. Mais en meme temps, il y a beaucoup
qui nous avait fait passer la frontiere. Pour traverser la frontiere de passeurs qui le font pour une bonne cause. (Intervenante
amZricaine, nous devions passer par un dZsert et le fameux ,euve.
Nous avons commencZ ~ marcher avec le guide mexicain, mais leE la lumiere de nos rZsultats, les cas dOabus et de victi
deuxieme jour, il nous a abandonnZs. Il est parti avec les autmesisation ne semblent pas aussi courants que le suggere| une
immigrants et il nous a abandonnZs, ma femme, ma .lle et mopartie de la doctrine et des politiciens. Nous concluons quOil
dans le dZsert. Nous avons dz marcher, boire I0eau salZe duesil possible que des expZriences avec des passeurs|soient
nous nOavons pas mangZ durant quatre joragugtior] satisfaisantes et que les migrants arrivent sans danger au
pays de destinatiéil
La famille a cru quQelle allait mourir. Au moment des
entrevues, Fernando, Maria et leur .lle faisaient encore dé€onclusion
cauchemars oe ils se voyaient en train de marcher dansQette recherche sOinscrit dans le contexte actuel ddintensi
dZsert sans savoir os aller. Dans leur cas, il semblerait quQoation des activitZs de maintien de IQordre aux frontiefes,
organisation criminelle Ztait responsable du voyage. Selondems lequel la lutte contre IOimmigration irrZgulisre etle fra
mZdias, ce type de situation ne serait pas un fait isolZ lasde migrants est devenue la prioritZ des ftats occidentaux,
que des migrants tentent de traverser le dZsert mexicain palant le Canada. Elle remet en cause le r™le jouZ parles orga
arriver aux ftats-Unis accompagnZs par de tra.quants.  nisations criminelles dans le tra.c de migrants. Ainsi, les
Plusieurs auteu?8 soutiennent quOen raison des cozigroupes impliquZs dans IQimmigration irrZguliere relsvent
ZlevZs du passage illZgal des frontieres, les migrants dgirZseaux informels plut™t que des groupes criminels orga
arrivent au pays de destination doivent travailler pour sOaisZs. La menace que reprZsente IQimplication du crime orga
quitter de leurs obligations ~ 10Zgard de leur passeur. NatigZ dans le passage clandestin dOimmigrants est alimentZe
recherche nous amene plut™t "~ Zcarter quelconque contr¥ée,les mZdias et exagZrZe par le discours politico-juridjque
exploitation ou victimisation de la part des passeurs ~ |Oetans le but de IZgitimer la lutte contre le tra.c de migrants et
droit des immigrants. Tous les immigrants qui ont fait appehettre en place des mesures de contr™le migratoire.
aux passeurs, ~ |Qexception de Charlie, dDAlbanie, avaieBette recherche a permis de comprendre |OexpZrience

acquittZ tous les frais avant de commencer leur voyageigratoire des demandeurs dQasile arrivZs de fason-irrfZgu

Cet exemple suggere que certains migrants peuvent nZgmsseurs sont victimes de violence et de persZcution fans
cier et personnaliser leur contrat de voyage avec le passelept pays dOorigine. lls craignent sZrieusement pour leur vie
IGimage dOun contrat commercial. et, souvent, pour celle de leur famille. LOimmigration ifrZ
Selon les informateurs-clZs, la victimisation des immguliere et le recours aux tra.quants sont |Qe-et pervers de
grants par le passeur ne semble pas une pratique courant@adermeture des frontieres et du renforcement du contrle
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migratoire. Les tZmoignages des migrants et des informa les ftats parties se dise[pr(Zoccusz par IOaccroissem
teurs-clZs ont con.rmZ que |Oappel au passeur est souvent leconsidZrable des activitZs des groupes criminels orgar
seule et dernisre option pour atteindre le pays de destina en matiere de tra.c llicite de migrants et des autres activi
tion en vue de revendiquer le statut de rZfugiZ. En dOautrescliminelles connexes ZnoncZes dans le prZsent Proto
mots, les tra.quants comblent une demande et un besoin dui Portent gravement prZjudice aux ftats concetnZs

dZ existants 4. Protocole contre le tralc illicite de migrants par terre, ai

Les rZcits des migrants, des avocats et des intervenantsmer additionnel " la Convention des Nations Unies contr
9 : criminalitZ transnationale organisZe, Doc A/55/888ptZ

ont permis de remettre en question 10idZe gZnZralisZe U8 2 Ja rZsolution A/IRES/55/25 le 15 novembre 2000 et e

les passeurs victimisent et exploitent rZgulisrement les en vigueur le 28 janvier 200@i-apres dZnomm&®rotocole
migrants, et rZvelent quOau contraire, les passeurs permet contre le trald

tent souvent ~ des migrants dQOatteindre le Canada et ge Convention des Nations Unies contre la criminalitZ trang
demander le statut de rZfugiZ. Les donnZes ont permis de tionale organisZ&oc A/55/383, adoptZe par la rZsolutig
montrer que la majoritZ des migrants interviewZs ayant fait A/RES/55/25 le 15 novembre 2000 et entrZe en vigue
appel " des passeurs sont satisfaits de leurs services. La seul@9 septembre 2003. [Ci-apres dZnommLT Q]
expZrience discordante implique IQintervention de -menf. Ministere des a-aires Ztrangeres et du commerce inte
bres dOune organisation criminelle comme passeurs. Dansnational, Le Canada rati.e la Convention des_ Natio
les autres cas, le passeur a simplement permis aux migrantsUnies sur la criminalitZ transnationale organisze, le
d®arriver au Canada et de revendiquer le statut de rZfugiz.Ma 2002. Texte disponible ~ IOadresse Internet suiva
Tvougefms, les VrZC|t_s_ ges mlgrgnts et des mformf;lteurs ont asp?publication_id=379257&L anguage=

rZvZIZ la vulnZrabilitZ et les risques auxquels sOexposen%llqﬁfra note 22.

migrants en participant au tra.c. _ 8. Loi sur IOimmigration et la protection des rZfudizs.
Nous concluons que les migrants et les demandeurs dOasilg2000), ch27, articles 117 et suivants. [Ci-aprss dZnomm

sont des victimes de la situation politique dans leur pays, des LIPR]

procZdures strictes dOimmigration et des exigences des paysSchloenhardt, Andreas,Migrants Smuggling:  lllegal

occidentaux, dont le Canada. Les contr™les aux frontieres et Migration and Organized Crime in Australia and th

les moyens mis en place pour restreindre IQacces ~ ces paysisia Pacilc Regionleiden-Boston, Martinus Nijho-

risquent de victimiser davantage les migrants quOils-ne cri Publishers, 2003Salt, John, Hogarth, Jennifer, OMigrg
minaliseront les tra.quants. Tra/cking and Human Smuggling in Europe : A Review @

the Evidence O dans Frank Laczko, David Oompson (dif.

Migrant Tra$cking and Human Smuggling in Europe:

NI"#$

1. Cet article est basZ sur certains rZsultats de recherche de

la these de doctorat intitulZee combat contre le tralc des
i ™ i i ®

m!grants au Cvanada_Contr vle mlngat0|re dO_avbord, Iuttevau Transnational Crime & Justic®age Publications, Oousand
crime organisZ ensugeceptZe par IOUniversitZ de MontrZal Oaks. 2005
en mars 2007. Cette these a ZtZ codirigZe par le profes "Chin ’KO-LiI‘.l O0e Social Organization of Chinese Humg
de criminologie Pierre Landreville et le professeur de droit™ Smuéglingd dans Kyle and Koslowsdobal Human
Franeois CrZpeau. ' Y

g . 5 - Smuggling Perspectivesndon & Baltimore, Oe Johns
2. ComitZ sZnatorial permanent de la dZfense et de la sZcu - - : ’ ;
fit2, cinquisme rapport sud ftat de prZparation du Canada Hopkins University Press, 200216D2340kolski, Marek.

sur les plans de la sZcuritZ et de la dZféwnser 2002 OMigrant Tra/cking and Human Smuggling in Poland O d3
o . < e T Frank Laczko, David Oompson (dir.)Migrant Tra$cking
ComitZ permanent de la citoyennetZ et de IOimmigration, o . ) .
. S . . and Human Smuggling in Europe: a Review of Evidence
Rapprochements transfrontalieoopZrer ™ notre frontiere C Studies f land and Uk
commune et " I0Ztranger aln de garantir la sZcuritZ et 10ef ase Studies from Hungary, Poland and Ukraie-ve,
IcacitZ, dZcembre 2001 Géndarmerie royale du Canada OIM, 2000: 233D328 I-duygu A., Toktas S. OHow d
RZseau de passeurs dZmantel? par la Ge);\darmerie royale dSmuginng and Tra/cking Operate via Irregular Borde
Canada 7 oEtobre 2001GendarmF:arie rovale du Canadg t’:rossing in the Middle EastE@dence from Fieldwork in
S S -rie 1oy ' Turkey, International Migration40(6) Blakwell Publishing,
Direction des renseignements crimine@ontrebande de

- e - " December 2002 25D54 Spener, David, OSmugglin
migrants illZgaux par voie maritinRRapport des RC, sep Migrants through South TeF;(as . Challenges Pogsged
tembre 1999. '

3. Dans le prZambule dBrotocole contre le tralc illicite de Operation Rio (.Bran_deﬁhnsKer‘ and Koslowsk(_BIobaI
- . o A ) Human Smuggling in Comparative PerspecBadtjmore,
migrants par terre, air et mer additionnel " la Convention des

Nations Unies contre la criminalitZ transnationale organisZe, Oe Johns Hopkins University Press, 200129D165.

les migrations,2000: 119164 Hill, Cindy. OMeasuring
Transnational CrimeO dans Reichel, Phiigndbook of
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13.

14.

15.

16.

17.

18.

Morrison, John, Crosland, Betie tra$cking and smug contre, la majoritZ Ztait en attente de la premiere audience
gling of refugees, the end game in European asylum policy?devant la CISR.
UNHCROs Policy Research Unit, Avril 200hin, Ko-Lin.  19. Voir la liste des ambassades canadiennes " |Qadresse sui
Smuggled Chinese: Clandestine Migration to the United vante : <http://www.dfait-maeci.gc.ca/world/embassies/
StatesPhiladelphia, Temple University Press, 1999. menu-fr.asp>.
Tous les immigrants, ~ IQexception dOun seul, ont ZtZ @ Le Canada a levZ la dispense de visa ~ plusieurs pays qui
contrZs au centre Jardin Couvert de MontrZal. Le Jardin sont, dans la plupart des cas, des pays producteurs| des
Couvert est un programme communautaire du YMCA  rZfugiZs. Voir CitoyennetZ et Immigration Canatla,
Centre-villede MontrZal, qui vise I0accueil des deman visa de visiteur est maintenant obligatoire pour les citoyens
deurs dQasile, IQintZgration des rZfenilés rapproche de la Dominique, de la Grenade, de la Hongrie, de Kiribati,

ment des culturesl est le milieu oe les demandeurs dQasile de Nauru, de Vanuatu et du ZimbabwemmuniquZ de
sont gZnZralement dirigZs par les autoritZs canadiennes presse de la ministre de la CitoyennetZ et de IOImmigration
de IG@immigration lorsquOils arrivent aux points dOentrZe auCanada, Elinor Caplan, le 4 dZcembre 2001.

Canada par le QuZbec. 21. Supra3, article 3 (b).

Les demandeurs dOasile consultZs sont originaires des paysSupra3, article 3 (a).

suivants Burundi (4), Colombie (4), Mexique (3), Albanie23. En vertu de IQarticle 117 de la LIBRommet une infrac
(2), Tchad (2), Congo (2), RZpublique dominicaine (2), tion quiconque sciemment organise I0entrZe au Camada
Cameroun (1), GuinZe (1), Mauritanie (1), PZrou (1), Togo dOune ou plusieurs personnes non munies des- dpcu

(1) et Venezuela (1). mentsN passeport, visa ou autke requis par la prZsent
Les avocats ont ZtZ choisis en fonction de leur expertise et loi ou incite, aide ou encourage une telle personne ~ entrer
de fason ~ assurer une diversi.cation. lls ont ZtZ sZlection  auCanadaE

nZs en fonction du type de clientsle quOils assistent et sé?dn En vertu de IQarticle 121 (2) de la LIE®n entend par
la communautZ culturelle aupres de laquelle ils travaillent. ~organisation criminelle IGorganisation dont il y a des
E cet Zgard, on a cherchZ " trouver divers avocats qui tra raisonnables de croire quQelle se livre ou sQest livriZe ~
vaillent majoritairement aupres des immigrants provenant,  vitZs faisant partie dOun plan d8activitZs criminelles organisZes

pays asiatiques et dOEurope de IOEst. Tous les avocats opZtration dOune infraction ~ une loi fZdZrale punissabl
leur bureau dans la rZgion de MontrZal. mise en accusation ou de la perpZtration, hors du Canada,
LOZchantillon des intervenants qui travaillent aupres de dOune infraction qui, commise au Canada, constitugrait
rZfugiZs comprend Zgalement cing informateurs. Il y a au une telle infractiorE. Et en vertu du Code criminel [art.
total sept femmes et trois hommestte rZpartition est le 467.1(1)], @rganisation criminelle est ugroupe, quel
fruit du hasard. Tous ont une bonne expZrience, dont deux qu®en soit le mode dOorganisation a) composZ dOau mpins troi:
comptant plus de 28ns de travail aupres des rZfugiZs. Les personnes se trouvant au Canada ou " IOZtrémagkmt un
organismes ont ZtZ choisis en fonction de leurs objectifs et des objets principaux ou une des activitZs principales ¢st de
mandats, ainsi que pour le type de clientele quOils assistent. commettre ou de faciliter une ou plusieurs infractions graves
Tous les noms des interviewZs sont .ctifs a.n de prZserver qui, si elles Ztaient commises, pourraient lui proSiucar

leur anonymat. procurer " une personne qui en fait pajelirectement ou
Plus dOune raison a pu etre invoquZe par IOinterviewZ pourindirectement, un avantage matZriel, notamment !nanc|er
fuir son pays. La prZsente dZ!nition ne vise pas le groupe dOindividusformZ

Au Canada, plusieurs criteres doivent stre remplis pour  au hasard pour la perpZtration immZdiate dOune seule infrac
que la Commission de IOimmigration et du statut de rZfugiZ tion. E
(CISR) confere [Qasile ~ un immigrant. Il existe deux pessitii5. Voici les montants dZboursZs par les immigrants -inter
litZs. DOabord, le revendicateur doit stre recofifugiZ, au viewZs Tony, dOAlbanie, a payZ 5806 au passeur pou
sens de la Conventi@®il a des raisons sZrieuses de craindre 10amener depuis IGAlbanie jusquaux ftats-Unis. Le prix
la persZcution dans son pays dQorigine du fait de sa race,comprenait un faux passeport italien avec sa photo, IQaller
de sa religion, de sa nationalitZ, de ses opinions politiques en ltalie (Bari) par bateau, et le transport en avion pour|les
ou de son appartenance " un groupe social (art. 96 LIPR). ftats-Unis, IDaccompagnement par le passeur jusqudau pas
Deuxismement, il doit stre reconnu comnpersonne ~ pro sage du contr™le dOimmigration dans le pays de destination.
tZgersi le renvoi vers son pays dQorigine IOexposerait, soit auTony a Zgalement versZ 1@08u passeur pour traverser |
risque dOtre soumis " la torture, soit ~ une menace " sa vie, frontisre illZgalement en sautant dans un train de cargaigon
soit au risque de traitements ou de peines cruelles et inusi  en marche dans le tunnel Detroit-Windsor. Charlie, d®Alpa
tZes (art. 97 LIPR). nie, a payZ 1M00$US pour que le passeur [Oamene jusqu®au
Tous les immigrants faisant partie de notre Zchantillon ont Canada. Le prix comprenait un faux passeport italien avec
fait la demande de statut de rZfugiZ et, lors de notre ren sa photo, IQaller en Italie (Bari) en avion, le transport en
pour le Canada, IQaccompagnement par le passeur jusquau
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26.

27.

passage du contr™le dOimmigration canadien. Baidy,28elbidem
Mauritanie, a payZ 2ZOCFA (5003CAN) pour IGobten 29. Dans le cadre de cette recherche, nous possZdons-un

que

tion des papiers. Minarakore, du Burundi, a obtenu pour ment le point de vue et le tZmoignage des migrants qui $ont
500$ un passeport tanzanien avec sa photo et un visa pour arrivZs au Canada et qui ont demandZ le statut de rZfligiZ.
le Canada, plus une commission pour le passeur. Pour deux Ceux qui ont fait appel ~ un passeur et dont le processus

millions FCFA (500BCAN), Soleil, du Congo, a obtenu  migratoire a ZchouZ ne sont pas ici pour tZmoigner de
un acte de naissance, un passeport gabonais et un visa pourexpZrience. Nous nOavons pas non plus le point de vi
entrer aux ftats-Unis. Laurent, du Congo, a obtenu pour ceux qui continuent dOstre sous le contr™Ie des passe
5000% les services dOaccompagnement du passeur jusquOanui ne sont pas libres de parler.
Canada. Fernando et Maria ont payDQ0$US pour pas
ser du Guatemala aux ftats-Unis.

Le Groupe de travail sur la criminalitZ transnationale
a Ztabli que si I0in,uence sur le Canada de la corruptign
dOagents Ztrangers est limitZe, IOimmigration illZgale, liZ E
corruption, constitue quand meme une source de prZocc

ibaliz Jimenez (Eh, criminologie et codirection en droi
BniffersitZ de MontrZal), professeure ~ IO fcole de crimin
U, o~ = < e

pation pour le pays. Sourc#acLaren, Alasdailncidence d~e_IOU_n|ve.r5|tZ de Moptng! etAprofesseLire asso_C|Ze en
sur le Canada des actes de corruption dans dOautres 'RHjMIgration et des rzfugizs ” la FacultZ de droit de IOU
dBagents publics Ztrangarsupe de travail sur la crimina  SitZ de Sherbroakses recherches portent sur les questior
litZ transnationale, septembre 2000. migration et de sZcuritZ, le tralc des migrants et la traite
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Refuge

Good Material:
Canada and the Prague Spring Refugees

LAURA M ADOKORO

Abstract

In August 1968, the Soviet Union sent troops into
Czechoslovakia to crush the burgeoning spirit of reform
known as the “Prague Spring.” The Soviet invasion and the
return of oppressive government measures triggered the
flight of twenty-seven thousand people, eleven thousand
of whom came to Canada. Using newly released archival
records, this paper explores how the Canadian government
approached the refugee crisis and argues that confident offi-
cials, buoyed by a charismatic leader and operating in an
era of improved East-West relations, manipulated the con-
ventional definition of a refugee and consciously adopted
policies that enabled large numbers of Czechoslovakian
refugees to resettle in Canada.

Résumé

En aouit 1968, I'Union soviétique envoie des troupes en
Tchécoslovaquie pour écraser lesprit de réforme en plein
essor dit du « Printemps de Prague. » L'invasion soviétique
et le retour de loppression étatique ont entrainé la fuite de
vingt-sept mille personnes, dont onze mille sont venues au
Canada. A laide de documents d’archives nouvellement
rendus publics, lauteur étudie la réaction du gouverne-
ment canadien a cette crise des réfugiés et soutient que les
autorités, confiantes, soutenues par un leader charisma-
tique et opérant dans une atmosphére damélioration des
relations Est-Ouest, ont manipulé la définition acceptée de
réfugié et consciemment adopté des politiques qui ont per-
mis a grand nombre de réfugiés tchécoslovaques de s’ins-
taller au Canada.

In the wake of the 1968 invasion, the vast majority of the new-
comers to the West did not undergo the risk of combating the
Iron Curtain in the darkness of the Sumava forest; rather they

arrived with passports and often by car, fully loaded.!

Introduction

In August 1968, Canadian prime minister Pierre Trudeau
was vacationing in Spain, enjoying the warm sun and sav-
ouring the fine food of the region. In a very different part
of Europe, Soviet and Warsaw Pact troops were massing on
the borders of Czechoslovakia, preparing to put an end to
the period of blossoming freedom and intellectual ferment
known as the “Prague Spring.” The Soviet invasion was a
brutal reminder that the Cold War conflict, which seemed
to have abated with the rise of détente in the early 1960s,
had not yet been resolved. The invasion caused the flight of
many thousands of Czechoslovakians and invited the possi-
bility that Canada, and its allies in the North Atlantic Treaty
Organization (NATO), would respond militarily to the vio-
lence. What would Canada do? Would it go to war to pro-
tect the borders of an independent nation? Would it help the
refugees? The first option was never seriously considered but
the issue of refugees framed much of the debate around the
Canadian response to the crisis. This article explores how
the Canadian government approached the refugee crisis
in 1968 and argues that officials, buoyed by a charismatic
leader and operating in an era of improved East-West rela-
tions, manipulated the conventional definition of a refugee
and consciously adopted policies that enabled large numbers
of Czechoslovakian refugees to resettle in Canada.

In doing so, this article takes the concept of “agency” and
applies it to state officials rather than the migrants who were
subject to their decisions. For the past ten years, scholars
have revised the historic representation of refugees, turning
to categories of analysis that acknowledge greater decision-
making agency on the part of those individuals who choose
to abandon situations of violence, poverty, and inequality.?
This emphasis on choice has caused the traditional image
of the persecuted refugee to be replaced with someone who,
rather than being forced to leave, makes a conscious deci-
sion to do so.? Increasingly, the line between an economic
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migrant (someone who moves for employment or busi-
ness opportunities) and a refugee is blurring: “technically,
refugees flee to save their lives, and migrants to improve
their economic prospects; but distinguishing between them
becomes difficult when people flee from countries where
poverty and violence are direct consequences of the polit-
ical system.” This article argues that governments, along
with migrants, contribute to this convergence with impli-
cations for how countries of resettlement perceive, and
prepare for, potential migrants. As a result, refugee agency
must be understood against the reality that regardless of
how much an individual can manipulate official categories
of migration for their own purposes, the ultimate decision
regarding their legal entry and resettlement still rests with
the nation-state.

The movement of people from East to West between
1945 and 1989 provided an opportunity for committed
anti-Communist governments to score strategic propa-
ganda victories. Mass refugee movements, individual
asylum seekers, and celebrated exiles were exploited to
demonize repressive regimes in the Eastern bloc and simul-
taneously demonstrate the greatness of democratic soci-
eties. Governments in Western settler countries such as
Canada, Australia, and the United States, with long trad-
itions of using immigration policy to build nations in their
own image, responded to the plight of the refugees based
on the twin desires to communicate a message on the world
stage and to advance the economic and social development
of their nations. When the Soviet Union invaded Hungary
in 1956, it created the first major exodus of “freedom fight-
ers” to the Western bloc. Canada arranged for the transpor-
tation and settlement of thirty-seven thousand Hungarians
in the largest single refugee movement to the country up to
that point. It was a huge humanitarian effort and a major
propaganda victory.

A decade later, the “Cold War refugees” of 1968 were
seen quite differently by countries in the West. In Canada,
officials viewed the “refugees” through the generous and
optimistic lens of accommodation with the Soviet Union
and stepped back from using the humanitarian crisis for
propaganda purposes. Based on new archival evidence,
this article shows how aid was extended based on national
interests defined predominantly by labour and economic
needs.”> Discussions amongst officials in the Departments
of Manpower and Immigration and External Affairs show
that moderate views of the Soviet Union and a pragmatic
view of migration policy as enshrined in the newly minted
1967 Immigration Act determined the nature of Canadian
aid to the Czechoslovakians who fled the Soviet violence in
1968. In the process, the very essence of who, and what, the
Canadian state considered a refugee was transformed.

Refuge
]

Conceptualizing Choice

Thelegal concept of arefugee emerged after the Second World
War when organizations such as the Intergovernmental
Committee on European Migration (ICEM) and the United
Nations High Commissioner for Refugees (UNHCR) were
established to deal with the fallout of millions of displaced
people. Concern for and a desire to protect the most vul-
nerable of people encouraged the growth of an inter-
national refugee regime, which was enshrined in the 1951
United Nations Convention relating to the Status of Refugees
(Refugee Convention) and the associated 1967 Protocol.® The
term “Convention Refugee,” which places the onus on indi-
viduals having a “fear of persecution” to merit resettlement,
has been manipulated by countries since its introduction,
interpreted according to each signatory’s legislative frame-
work. In some countries entire bureaucracies have sprung
up, dedicated solely to implementing the Convention. In
others, only certain aspects of the Convention have been
incorporated into national immigration laws, often in an ad
hoc manner.” In tandem with these changes, the ideological
foundations of the Cold War that led to the initial categor-
ization of a refugee have ebbed and flowed over the years, as
has the implicit sense of persecution embodied in early post-
war use of the term. In fact, the term has come to be seen by
many interested parties as simply a convenient tool to access
settlement in a foreign territory.® The possibility of refugees
posing some kind of threat, either as Communist infiltrators
at the height of the Cold War, or more recently as resource-
consuming unskilled labour, has evolved concurrently.?

Earlier conceptualizations of people displaced by war and
trauma cloaked individuals in tragedy and despair.!® After
the Allied victory in Europe, refugee advocates masterfully
exploited images of suffering and impoverishment to cre-
ate a sensibility amongst the policy-makers and citizens in
potential receiving countries that would facilitate the recep-
tion of refugees escaping the devastation on the Continent.!!
Caring for refugees was transformed into a virtuous and
noble undertaking, one that demonstrated compassion and
generosity. Some scholars have even declared that a coun-
try’s refugee policy defines its very character. In the words
of Canadian academic Howard Adelman, “Refugee policy is
the litmus test of the concept of justice in a society.”1?

How states categorize migrant types has significant
implications for how we understand the 1968 Czech move-
ment and the Canadian state’s response to crisis in the mid-
dle Cold War period. This article will show that the Czech
refugees, long categorized as victims of Soviet violence and
deserving of international humanitarian assistance, may
not have actually fit this depiction and that, moreover, gov-
ernments of the day knew this. This is a critical connection
for if we rethink “refugee” as a category then, by necessity,
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we also need to review how nation-states deal with humani-
tarian crises.

Regardless of how much agency an individual possesses,
the ultimate decision regarding their legal entry and resettle-
ment rests with the nation-state. It is generally assumed that
states are motivated to act out of self-interest, to obtain a
benefit or reward or to fulfill a particular objective.!> Some
scholars emphasize the significance of public opinion while
others point to geopolitics as critical determinants in deter-
mining the nature of refugee aid.'* In Canada, there is an
additional line of argument that suggests the federal Liberal
Party (which was in office at the time of the 1968 crisis) is
the natural governing party of the country.!® This political
success is seen by many as stemming from the Liberals’
historic ability to manipulate migration issues for electoral
purposes.!© Its efforts in “courting the immigrant vote” are
well documented.l” However, for a group to exercise influ-
ence on the political process they must be strategically
important and this has never been the case for the Czech
and Slovak communities in Canada. Dispersed across the
country, often in sparsely populated districts, the commun-
ities’ relationship with the Canadian state has never been an
intimate one. In fact, it has often been subject to intense sus-
picion because of fears that the community’s members were
not committed to being “loyal Canadian subjects.”!® The
rationale for extending millions of dollars in aid and reset-
tling twelve thousand Czechs following the Soviet invasion
came from another source.

History of the Czechs and Slovaks in Canada
The earliest Czech and Slovak migrants were agricultural
and manual labourers who came to Canada at the end of
the 1880s as settlement expanded westward.!® By the end
of the First World War there were only six thousand Czechs
and Slovaks in all of Canada. However the population grew
dramatically in the interwar period to thirty thousand by
1931, largely due to turmoil at home and restricted access to
the United States.?°

In 1938, the community’s numbers increased slightly
when the Canadian government resettled 1,200 Sudeten
Germans from Czechoslovakia, encouraged by funding and
political pressure from the British government in London.?!
In many ways, this earlier movement foreshadowed the
decisions taken in 1968. Mackenzie King’s government was
determined to admit only a select group of refugees: “Many
of these refugees ... were skilled craftsmen, professionals and
farmers—exactly the kind of settlers Canada wanted ..."22
The end of the Second World War marked another convul-
sion in migration from Eastern Europe to Canada as thou-
sands of people fled oppressive, unstable regimes for oppor-
tunities overseas. The 1961 census recorded 73,061 Czechs

and Slovaks in Canada, almost half of whom were born
overseas. Significantly, 72.9 per cent of Eastern European
immigrants who came to Canada between 1946 and 1961
cited politics as the reason for their decision to migrate.?3
Tight border controls imposed after the Communist coup in
1948 limited migration out of Czechoslovakia; however, the
Canadian government did make a special effort to assist the
“thousands of Czech officials caught on the wrong side of
the Communist take-over.”24 This was both surprising given
the government’s fear of Communist infiltrators and under-
standable considering the great sympathy with which offi-
cials regarded the most “Western” of the Eastern European
states.?® Despite this historic affinity, the Cold War damaged
ties between Canada and Czechoslovakia. Relations became
so strained that at times even the most routine and admin-
istrative of matters could give rise to diplomatic tensions.?¢
In 1954, members of the Czech community protested vigor-
ously because they believed that Canadian authorities were
preventing their families from joining them. Frustrated
officials in the Department of External Affairs blamed the
Czech government for refusing to issue visas and lobbied
their counterparts in Prague to be more open.?”

By 1968, Czech-Canadian relations were in a holding
pattern. Canada had started selling wheat to the Eastern
bloc in 1956 but ideologically the two nations were far
apart. However, when changes in party leadership brought
Alexander Dubcek to power (replacing Stalinist-loyal
Antonin Novotny) and Czechoslovakia’s Communist lead-
ers began to experiment with the idea of “socialism with
a human face,” Canadian officials became more hopeful.
Excitement grew (both in Czechoslovakia and amongst
observers in the Western bloc) as censorship rules were
relaxed and a presidential amnesty was issued for all the vic-
tims of the Stalinist purges. There was a sense of real oppor-
tunity for change.?® The Soviets actually seemed prepared
to allow some degree of liberalization until a group of intel-
lectuals presented an indictment of the previous two dec-
ades of Soviet rule titled “Two Thousand Words.” Incensed,
the Soviet leadership decided to resort to violence to curb
any further liberalization efforts.?? The Soviet Union,
along with its Warsaw Pact allies, invaded Czechoslovakia
on August 20, 1968. Thousands fled the country, includ-
ing many of the intellectuals, writers, and artists who
had participated in the exciting, heady days of the Prague
Spring.30 Others, caught abroad at the time of the invasion,
waited to see what would happen next. The government in
Prague soon became one of the most orthodox and repres-
sive Soviet satellites and many vacationers never returned
home. Instead, they were joined by the 150,000 people who
fled the country in the year following the invasion in search
of resettlement opportunities abroad. Twenty years later,
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there was still one person crossing the border into Austria
every four hours.3!

The Canadian Reaction
Upon news of the invasion, Cabinet asked Prime Minister
Trudeau to return from his holidays prematurely. Trudeau
immediately agreed, offering to stop in London to discuss the
situation with British prime minister Harold Wilson, but his
ministers discouraged him. Cabinet wanted Trudeau to con-
sult with them before visiting with heads of state abroad.??
Back in Ottawa, the prime minister led a response that was
both cautious and strategic in its approach. Canada’s NATO
membership meant it had to consider the possibility of a mil-
itary intervention if Soviet violence spread across Eastern
Europe. The Canadian government wanted to avoid this situ-
ation so the government’s official statement carefully tried to
denounce Soviet tactics while avoiding suggestions that an
aggressive Western response was in the works. The govern-
ment condemned the invasion as “a flagrant breach of the
principle of non-intervention” and called it a “tragedy for all
people who prize human freedom and national independ-
ence.”33 The statement portrayed NATO’s “ultimate goal” as
“seeking a durable East-West accommodation.”3*

Many Czechoslovakians were frustrated by the reaction
of the West to the invasion of their homeland. The intellec-
tual Ivan Svitak writes:

Among the international consequences of the Soviet invasion of
Czechoslovakia was the hypocritical rhetoric of Western liber-
als, who did not move a finger in the critical situation, because
they were fascinated by a bridge-building policy toward the Soviet
Union .... Another, and the worst, consequence was the détente
policy which rewarded Soviet aggressive postures with far-reach-
ing concessions. The Soviet intervention worked in the short run,
and history again seemed to confirm that the West has written
off the Czechs and the other Central Europeans behind the Iron
Curtain.®

The United States was alone in wanting to exploit the
crisis to demonstrate NATO solidarity and commitments in
Europe. To this end, it pushed the organization to broadcast
a statement that would reaffirm its commitment to main-
taining current troop levels in Europe. Trudeau refused to
go along.3¢ Shortly after assuming office in the spring of
1968, his government had embarked upon a massive for-
eign policy review and he wanted to complete it before tak-
ing any new steps, or confirming any status quo positions,
regarding Canada’s NATO membership.3” Nevertheless,
the Soviet invasion required at least some consideration
by Canadian officials about what Soviet actions meant for
international peace and security, and Canadian diplomats
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immediately engaged with the broader implications of the
crisis.

For the most part, Canadian officials interpreted the
Soviet Union’s invasion as a sign of insecurity rather than
belligerence. From his perch at the Canadian embassy in
Moscow, Ambassador Robert Ford suggested that “it would
be a mistake ... to interpret the Soviet invasion in Czech
as prelude to a more aggressive military or political policy
in Europe.”38 This was in tune with Trudeau’s world view.
While the prime minister was certainly not blind to the fail-
ings of Communism under Leonid Brezhnev, he was more
sympathetic than many of his contemporaries to Soviet
intentions. Instead of regarding their every act as evidence
of aggressive expansion, Trudeau believed in respecting
Soviet spheres of influence.?® This meant that Trudeau was
unwilling to encourage or condone conflict (economic, pol-
itical, or ideological) with Soviet authorities. According to
one historian: “Pierre Trudeau loathed totalitarianism and
the repression it meant for its subject peoples ... Yet Trudeau
believed that in a world that was ideologically polarized,
armed to the teeth and flirting with nuclear disaster, dia-
logue was preferable to confrontation.”*? These philosoph-
ical underpinnings and Trudeau’s belief in the legitimate
authority of governments (elected or otherwise) shaped his
perceptions of the Soviet Union and its aspirations in the
international arena.

In dissecting the thinking behind the invasion, Canadian
officials concluded that the Soviets were trying to prevent any
further liberalization within the Warsaw Pact. A week and a
half after the invasion, senior officials in the Department of
External Affairs completed a detailed analysis of the recent
Soviet activity, in which they referred to “the emotionalism
which has clouded Soviet judgment throughout the Czech
affair” and the Russians’ “extraordinary ignorance of the
Czech realities.” The memo concluded that the Soviet “pos-
ition in East Europe is fundamentally weaker” because of
the invasion and suggested, therefore, that the Soviet Union
might become “less predictable.”#! Canadian diplomats
worried about the state of affairs within both the Soviet
Union and the Warsaw Pact generally in terms of the poten-
tial for greater conflict and violence. The Canadian govern-
ment therefore adopted a policy of being as “unprovocative
as possible,” sensing that an “ideological breakup was taking
place in Eastern Europe.”*? The media and the Czech and
Slovak communities in Canada called upon the government
to pay attention to the plight of those caught behind the
invasion. Ottawa resisted. Taking issue with editorials in the
Globe and Mail in particular, officials told Mitchell Sharp,
the Secretary of State for External Affairs: “We can facilitate
the entry of Czech refugees to Canada; we cannot help them
escape from Czechoslovakia. To pretend we can would only
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encourage false hopes and in fact make such escape more
difficult.”®3 As a result, the larger refugee situation and the
Canadian response to it took some time to develop. Only
when population flows into neighbouring Austria failed to
abate weeks after the invasion did Canada look at the crisis
from a more compassionate perspective.

Officials in the Department of External Affairs were
the first to sound the alarm about a possible humanitarian
crisis. On Labour Day weekend, recalled by some as “warm
and sunshiny,” Mitchell Sharp convened a gathering of sen-
ior bureaucrats from his department and a select few from
the Department of Manpower and Immigration to discuss
the “deteriorating situation.”** The numbers of Czechs leav-
ing the country continued to grow daily, and Sharp worried
whether Austria was in a position to continue to absorb the
flow from across the borders. In the recollections of some
participants, the decision to provide refugee status to the
Czechs came directly from the Secretary of State for External
Affairs at this meeting.#> One official explains: “There was
no cabinet memorandum, nor indeed any discussion among
Ministers. Mitchell Sharp made the decision and I can only
assume made his peace with the Prime Minister and Mr.
MacEachen (Minister of Manpower and Immigration)
after the fact.”*® External Affairs may have led the initial
charge but determining the logistics for implementing the
special program was left to the devices of senior officials in
Manpower and Immigration.

Offering Assistance

After External Affairs made the decision to examine the
refugee situation, immigration officials turned their atten-
tion to reports about the refugees themselves. There was tre-
mendous reluctance on the part of Canadian authorities to
refer to the Czech refugees as “freedom fighters.” In fact, a
number of scholars have pointed to how different the Czech
refugees were from earlier movements. In her work on the
operations of the UNHCR in this period Louise Holborn
notes the difference between the “68ers” and earlier refu-
gees from Czechoslovakia. The group was “composed of
much younger people—students, teachers, scientists, jour-
nalists and doctors. Many of them spoke English, French
and German. They were in possession of valid passports,
and often had financial means.”¥’ Similarly, Gil Loescher
has observed that “most of the people did not seek to apply
for asylum immediately but preferred to wait and see how
the situation evolved in Czechoslovakia before deciding on
a course of action.” International organizations hesitated to
label the Czechs as refugees for fear of creating an “artificial
refugee problem.”*8 It would look bad for everyone involved
if somebody labelled a refugee opted to return home rather
than be resettled. Canadian officials examined reports from

Vienna, which emphasized the migrants’ levels of education
and employment qualifications, and began to think about
how the country could best respond to the situation.*® The
key seemed to lie in the potential for the refugees to become
important contributors to the Canadian economy.

The discussion around the economic potential of the
Czech refugees was rooted in the broader shift in Canadian
immigration policy in this period. Concerned about
Canada’s competitive edge, the federal government began
to develop labour market policies in the early 1960s to pro-
mote the growth of professional services, entrepreneurial
ventures, and lucrative industries such as manufactur-
ing and production.”® A large supply of skilled labour was
required. Canadian universities were growing exponen-
tially, producing thousands of new graduates annually, but
still the government remained concerned. One solution was
to increase immigration numbers. This new philosophy
was enshrined in the 1967 Immigration Act, which pro-
vided for a points system to determine eligible migrants to
Canada. The selection system that was introduced stressed
skills, education, and adaptability and removed discrimina-
tory clauses against formerly penalized areas such as Asia.
The very restructuring and renaming of the Department
of Citizenship and Immigration to the Department of
Manpower and Immigration showed the emphasis the gov-
ernment was placing on migrants as a source of labour.
Recruiting skilled migrants was a competitive business. As
Ather Akbari explains, there was a “general relative inter-
national scarcity of highly trained manpower” and “eco-
nomic indicators within Canada suggested that the postwar
economic boom was over” so migrants did not necessarily
see the country as a destination of choice.”! As a result, the
government was determined to use every opportunity to
recruit skilled workers to Canada and the Czech crisis pro-
vided a nice opening, if it could be handled properly.

The Canadian government was drawn to the possibilities
of acquiring highly skilled labour with the Czech refugees
but at the same time, the archival records show that one of
the major concerns for the government was managing the
number of potential refugees. Officials in External Affairs
cautioned that “political developments in Czechoslovakia
may result in a much larger movement.”>? In other words,
depending on how Moscow treated Dubcek and what hap-
pened with border controls, the possibility of a larger exo-
dus remained. In fact, Ottawa thought Moscow was “con-
tent to leave the borders fairly open so that liberal elements
could eliminate themselves from the picture.”>3 Canada was
therefore loath to announce any grand resettlement scheme
even though officials could barely disguise their interest in
extending a helping hand to some of the Czech refugees,
for they discerned tremendous economic potential in the
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highly skilled and well-educated numbers that were leaving
the country.

Trudeau’s government needed a strategy that would avoid
encouraging a mass exodus, which would upset the Soviets
and liberal elements in Czechoslovakia, and yet would allow
it to obtain the highly skilled refugees it so brazenly coveted.
Canadian policy was to be selective, designed to facilitate
the movement of only particular refugees.* Clever offi-
cials subsequently decided to apply the refugee definition to
individuals who were outside of the country at the time of
the invasion. This was a creative (mis)use of the legal def-
inition of a Convention Refugee in order to give Canada’s
project in Austria greater legitimacy. Given that Canada
only signed the Convention in 1969, officials had a fair bit
of room to manoeuver on this front. One immigration offi-
cer recalls that he “had no problem with fudging the def-
inition because the quality of the people who were asking
to immigrate was so high.”> Ironically, Allan MacEachen,
the Minister of Manpower and Immigration, referred to
the importance of selecting “true refugees” but the govern-
ment’s approach revealed a willingness to create an inflated
sense of humanitarian need in the interest of obtaining
high-quality migrants.>®

In all of the discussions about whether to assist the Czech
refugees, the precedent set by the Hungarian refugees in
1956 loomed large. At the time, Prime Minister St. Laurent’s
Liberal government had provided free transportation to
those who wanted to come to Canada and in 1968 Allan
MacEachen pushed his colleagues to take similar action.
There was a great deal of reluctance. Some ministers pointed
out that the Czechs seemed to be more financially stable
than many immigrants coming to Canada. They proposed
to offer loans rather than grants but MacEachen accused
them of hypocrisy. He maintained that it would be “mor-
ally and politically indefensible to draw such a distinction
between current Czech refugees and those from Hungary in
1956.”57 Cabinet eventually concurred and agreed to offer
free resettlement services to the Czechs, placing them in the
same category as the Hungarian refugees who had received
generous financial and moral support twelve years earlier.

On September 6, the government announced a limited
program whereby it would issue visas for those Czechs
interested in migrating to Canada according to the “relaxed
standards traditionally offered to refugees.”>® Normal
requirements for sponsorship, potential employment, and
financial assistance were waived. The government also set
aside an initial $2 million to cover the travel and settlement
costs for an expected two thousand refugees. Immigration
officials decided to use the nine selection factors that were
inscribed in the 1967 Immigration Act as a guideline for
selecting refugees. As one official explains, this gave “the
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selection officers a good deal of discretionary power.”>
The refugees Canada selected for resettlement were seen as
“good material: predominantly young and well educated.”®0
Gerald Dirks and Michael Lanphier have both commented
on the “high quality” of refugees that Canada recruited dur-
ing this movement: 19 per cent of the household heads had
more than twelve years of formal education and 33 per cent
were either skilled or professional workers.®! Not wanting
to risk the “survival of the Czech intelligentsia”®?> Canada
declared from the start that its policy was to “accept but not
recruit refugees.”®> However, the reality was that Canada
was very interested in recruiting refugees and it proceeded
to do so in Austria, in a manner that was hidden from both
the Canadian public and Czech officials in Prague. The
government was so successful in this vein that by October
1968 officials in External Affairs were able to report that the
Czech government in Prague appreciated the “humanitar-
ian, non-aggressive approach” and “accepted this as a con-
crete indication of (Canada’s) moral support.”64

The day before making a public announcement about the
special program for Czech refugees, Allan MacEachen asked
his cabinet colleagues what they thought of having a team
go to Europe “for the purpose of contacting refugees who
were highly qualified in scientific and technological fields
and who may be interested in coming to Canada.”®> The
politicians who remembered the success of Jack Pickersgill’s
trip to Vienna at the time of the Hungarian Revolution
embraced this suggestion. However, External Affairs was
opposed to the plan, declaring that “it had the appearance
of a gratuitous political gesture which could be taken by the
Russians as a desire on our part to make “cold war” propa-
ganda.”®® Despite this opposition, ambitions to secure the
best talent before rivals like Australia and the United States
could do so propelled the mission forward.%”

In due course, a special delegation, headed by Andrew
Thompson (Member of Parliament for Toronto-Dovercourt)
and including representatives from the Canada Council, the
National Research Council, and other professional bodies,
was dispatched to Vienna. When questioned in the House
of Commons about the ethics of taking the “cream” of the
movement, MacEachen defended the team’s mission, argu-
ing that everyone was welcome to apply and the team was
to “assist the specially qualified Czechoslovakians who may
want to come to Canada by exploring with them the oppor-
tunities that are available in the country. There is no inten-
tion ... of taking any exclusive attitude toward any group
of refugees.”®® Canada needed to sell itself and the special
mission to Vienna was the best way to do it. Canada was well
aware that migrants in Austria were gathering intelligence
from each other about where the best place to resettle would
be and learned to evaluate the many options that Western
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countries, desirous of their talent, offered them. One immi-
gration officer recalls, “They met other like-minded refugees
in Vienna and talked about ‘destination options’ and which
country had the ‘better offers.”®® Humanitarian assistance
was a competitive venture. Australia accepted six thou-
sand refugees while the United States facilitated the entry
of just over eleven thousand. Given Canada’s comparative
size, it seems that its officials excelled at recruiting potential
migrants.

Interest in securing the best migrants prompted the
government to act quickly, and traditional concerns that
marked earlier movements, such as security and threats of
Communist infiltration, were generally considered in hind-
sight.”? The initial flow of refugees into Austria dwindled by
October and Cabinet began to discuss ways of winding down
the program. However immigration officials, who continued
to monitor the situation in Vienna, noticed that very little
of the two million dollars the government had set aside to
assist the refugees had been used, so they began to envision
ways to expand the program. They turned their attention
to the possibility of enticing Czech students to come to
Canadian universities and to facilitate their integration by
providing language training. If any money was left over,
officials argued that it could be disbursed to other Czech
refugees for educational purposes.”! This was far above what
immigrants normally received in support from the govern-
ment; however, Allan MacEachen lobbied for this expanded
policy, arguing that Canada had a special commitment to
the Czech refugees because “they had been specially invited
and assisted.””2 It seems the government wanted to continue
to extend special invitations under the guise of alleviating a
humanitarian crisis. The original two thousand spaces allo-
cated for Czech resettlement multiplied to twelve thousand
by the spring of 1969, in large part because the educated and
skilled refugees proved to be such “good material.”

Coming to Canada

The relative affluence of the Czech refugees is one of the
many factors that points to the problems with the conven-
tional and overly romantic depiction of a refugee as desti-
tute and helpless. Most of the Czech refugees who came to
Canada paid their own way or opted to take out loans to
fund their voyage. The first to arrive flew into Toronto on
September 15, 1968. They consisted of a group of 203 refu-
gees, most of whom had friends and family in Canada.”3
The Globe and Mail celebrated their arrival, profiling one
“blond girl” in particular. According to the glowing article,
she was “22, pretty, single and an architecture student. She
wants to continue her studies in Canada.””* The group was
described in radiant terms: “as well dressed as any plane-
load of passengers getting off flights in Toronto, Montreal

or New York” and “according to Immigration Department
officials they include a small gold mine of talent.””> The
first group of two hundred plus refugees included medical
doctors, dentists, fifteen engineers, and two television set
designers. Many of the refugees settled in Ontario although
a significant proportion also made their way to the prairie
provinces of Manitoba, Alberta, and Sasktachewan where
earlier Czech immigrants had established themselves.

By all accounts, the integration of the Czech refugees
occurred relatively smoothly. It seems that many sectors
of society participated in their resettlement, as the Annual
Report of the Department of Manpower and Immigration for
1968-69 draws special attention to therole that private organ-
izations and individuals played in helping with the arrival of
the Czech refugees.”® Behind the scenes, government offi-
cials continued to worry about the impact of the refugee
movement on diplomatic relations with Czechoslovakia but
for the most part the government’s decisions did not affect
the daily, lived experience of the Czechs in Canada.”” The
other positive indicator was the high employment rate for
the refugees even in the immediate period following their
arrival. At the end of October, the Globe and Mail reported
that over eight hundred refugees had found work, almost
half in their own professions.”® A longitudinal study pre-
pared by government found that the unemployment rate for
the Czech migrants, after three years of being in Canada,
was just above the national average (quite extraordinary
considering the short time in which the refugees had been
participating in the Canadian job market) and “a certain but
only moderate occupation deflection in comparison with
jobs held in Czechoslovakia.””®

One particularly telling statistic about the success of the
program is how few Czechs returned to Czechoslovakia.
Almost a year after the migrants arrived, only six hundred
of the twelve thousand refugees had gone back.80 When
individuals did decide to leave, the most vigorous attempts
to dissuade them came from ardent anti-Communist
Czech community organizations. The Masaryk Memorial
Institute, which had been instrumental in settling thou-
sands of Czech refugees in Ontario, tried to engage the gov-
ernment in preventing departures. In a lengthy petition, the
Institute claimed that these refugees “made their decision
to return to Czechoslovakia (during) a momentary feeling
of depression and would probably be very sorry a few weeks
after returning.” They blamed Canadian authorities for rais-
ing false “expectations as to schooling and jobs and we are
afraid that perhaps the problem of starting a new life in this
country are not stressed strongly enough by our officials in
Vienna.”8! Officials in Ottawa refused to curtail anyone’s
return home, even if it meant a possible propaganda victory
for the Eastern bloc. For the government, the vast majority
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who were determined to stay in Canada was victory enough.
And as the political scientist Reg Whitaker has noted, given
that it cost the government less than $1,000 to resettle each
refuge, officials were probably quite pleased with the return
on their investment.82 The only disconcerting element to all
of this was that the movement was presented to the Canadian
public as a humanitarian one, not a self-serving one.

Conclusions
As the first group of Czech refugees prepared to leave for
their new homes, the Canadian representative in Vienna
told them, “You have all reached a difficult and momen-
tous decision ... Canada is glad to offer you a new home,
but is saddened by the circumstances that have brought you
to this step.” He wished them “peace, contentment and a
goodly measure of success, and especially may you establish
a firm basis for the future of your children, in my country,
which is so proud to welcome you!”8 From the moment
they conceived of a special program to assist Czech refugees,
Canadian officials hoped that they would stay for the long
term and make important contributions to the economic
and social life of the country.84 These hopes translated into
public statements that reassured Canadians that aiding the
Czech refugees did not pose a threat to their economic wel-
fare or political security and that the offer of relief was indeed
a noble and virtuous undertaking.8> It was a carefully con-
structed charade, for Canadian officials also wanted to avoid
embarrassing the Soviet Union during the crisis. There were
many reasons for this subtle game of doublespeak but there
is no doubt that the government communicated one mes-
sage and acted on another.3¢

Politicians and scholars alike consistently reference the
aid that Canada provided the 1956 victims of the Hungarian
Revolution as a hallmark of generosity and selflessness.8”
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many families were reunited, but rather by employment
rates and income levels.

It was also measured by how Canada fared vis-a-vis the
Soviet Union in the international community. The nature
of Canada’s response to the 1968 invasion allowed it to
maintain polite relations with the Soviet bloc so the spirit
of détente could continue to grow all the while obtaining
talented migrants under the guise of humanitarian aid. This
required a liberal interpretation of what a refugee was.

In the case of the 1968 Prague Spring refugees, the
Canadian government conceptualized of the refugees in
terms of the new Cold War atmosphere so they were predis-
posed to avoid overly “victimizing” the refugees. This would
have embarrassed the Soviet Union and possibly created a
more volatile situation in Eastern Europe. The government
was critical but not vengeful. When officials in Vienna began
to report on the strengths of the refugees, specifically their
professional qualifications and education levels, Canadian
politicians realized that they had an opportunity to recruit
thousands of skilled workers. The resettlement program
served two purposes: it alleviated a humanitarian crisis and
it allowed the country to benefit economically and socially
from the influx of thousands of talented individuals. The
Canadian government downplayed potential security risks
and did not hesitate to manipulate the idea of a refugee for
political and economic ends. The only victim was the trad-
itional conception of what it meant to be a refugee in need
of assistance.
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Whither International Law? Security
Certificates, the Supreme Court, and the
Rights of Non-Citizens in Canada

GraHAM HubpsoN

Abstract

In this paper, the author examines the role of international
law on the development of Canada’s security certilcate
regime. On the one hand, international law has had a
perceptible impact on judicial reasoning, contributing to
judges' increased willingness to recognize the rights of non-
citizens named in certilcates and to envision better ways
of balancing national security and human rights. On the
other hand, the judiciary’s attitudes towards international
law as non-binding sources of insight akin to foreign law
has reinforced disparities in levels of rights a"orded by
the Canadian Charter of Rights and Freedoms and those
a"orded by international human rights. Viewed skeptic-
ally, one might argue that the judiciary’s selective result-
oriented use of international law and foreign law helped it
spread a veneer of legality over an otherwise unaltered and
discriminatory certilcate regime . Reviewing Charkaoui
I and II in international context, the author suggests an
alternative account. He suggests that the judiciary’s use of
international law and foreign law, although highly ambigu-
ous and ambivalent, both was principled and has progres-
sively brought named persons’ Charter rights more closely
in step with their international human rights. Although
the current balance between national security and human
rights is imperfect, the way in which aspects of Canada’s
certilcate regime have been improved suggests that inter -
national law is a valuable resource for protecting the rights
of non-citizens in Canada.

RZsumZ

Dans cet article, I'auteur examine le r6le du droit inter-
national sur le développement du régime canadien de
certilcats de sécurité . D’'une part, le droit international a
eu un impact perceptible sur le raisonnement judiciaire,

contribuant & une volonté accrue chez les juges de recon-
naitre les droits de non citoyens visés par les certilcats et
d’envisager de meilleurs moyens de concilier la sécurité
nationale et les droits de la personne. D'autre part, I'at-
titude de la magistrature a I'égard du droit international
comme source non contraignante d’éclairement apparentée
a la jurisprudence étrangere est venue renforcer la dispa-
rité entre la protection conférée par la Charte canadienne
des droits et libertés et celle 0"erte par le droit humain
international. Avec scepticisme, on pourrait soutenir que
I'utilisation sélective, axée sur les résultats que fait la
magistrature du droit international et de la jurisprudence
étrangére camou#e sous un vernis de légitimité un régime
de certilcat par ailleurs intact et discriminatoire . Situant
les décisions de la cour dans I'a"aire Charkaoui dans un
contexte international, I'auteur suggére une autre lecture :
I'utilisation qu'a fait la magistrature du droit internatio-
nal et étranger, bien que trés ambigué et ambivalente, était
régie par des principes et a progressivement rapprocher les
droits des individus sous la Charte de leurs droits humains
internationaux. Bien que I’équilibre actuel entre la sécu-
rité nationale et les droits de I'homme soit imparfait, la
maniere dont certains aspects de notre régime des certi! -
cats ont été améliorés suggere que le droit international est
une ressource précieuse pour la protection des droits de non

citoyens au Canada.

Aimproves respect for non-citizens’ rights in Canada
would do well to survey the post-9/11 development

of Canada’s security certificate regime. First established in

1976, security certificate legislation authorizes the executive

to arrest, detain, and ultimately deport non-citizens who

are believed on reasonable grounds to, among other things,

nyone interested in whether international law
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pose a threat to Canadian national security. Certificates are
issued by the Ministers of Public Safety and of Citizenship,
Immigration, and Multiculturalism (the ministers) without
any prior independent review, while significant portions of
proceedings concerning the reasonableness of certificates
and conditions of detentions are held in the absence of the
public, persons named in certificates (named persons), and
their counsel.

In Charkaoui I,! the Supreme Court (the Court) ruled
that aspects of certificate provision violated the Canadian
Charter of Rights and Freedoms (the Charter), breaking with
courts’ traditional reluctance to do so.? Relying on inter-
national law and foreign law, the Court found that extreme
secrecy and executive discretion unjustifiably infringed
named persons’ right to a fair trial. Although the Court
based its decision on long-standing Canadian criminal law
principles, international law and foreign law supported its
finding that the government could have achieved a more
proportionate ways of balancing national security and
human rights. In suggesting how to achieve this balance,
the Court looked to analogous national security legislation
in the United Kingdom, noting that it had been designed
to (although it does not) comply with international human
rights. It then suggested that adopting this system in Canada
would bring certificate provisions into conformity with the
Charter.

Acting on the Court’s advice, Parliament integrated
a version of the UK’s special advocate system into the
Immigration and Refugee Protection Act® (IRPA), provid-
ing named persons with limited legal representation during
secret hearings. In addition to introducing a special advo-
cate system, Parliament made it easier for named persons
to procure conditional release pending a decision as to the
reasonableness of the certificates against them; to appeal
decisions about detentions and the reasonableness of certifi-
cates; to apply for protection as refugees or persons in simi-
lar situations; and to challenge the admissibility of evidence
on the grounds that it has been acquired through the use
of torture or other cruel, inhuman, or degrading treatment
or punishment.* It would appear that the Court effectively
used international law to expand the rights to which non-
citizens are entitled.

However, a closer look suggests that international law has
played a far more ambivalent and ambiguous role. On the
one hand, the Court in this case curtly ignored powerful
internationallegal arguments concerning the discriminatory
nature of certificate provisions, a confusing choice consid-
ering its willingness to use international law when forming
its judgment on issues of fairness, disclosure, and adversarial
challenge. Far from simply producing mixed messages about
the place of international law in Canadian courtrooms, this

choice permitted the government to continue using immi-
gration law provisions to perform quasi-criminal law func-
tions. On the other hand, when international law was used,
it was conflated with foreign law, as though the obligatory
qualities of the former do not matter. In this case, the failure
to distinguish international law from foreign law facilitated
the entrenchment of a special advocate system the Court
knew fell below international human rights standards.®
In suggesting that this system would nonetheless pass
Canadian constitutional muster, the Court seemed to have
sent the government a message concerning how the form
of certificate provisions could be altered without adversely
affecting their overall function. The message was loud and
clear: the Charter does not provide protections at least as
great as those offered by international human rights.

Adding to the Court’s inconsistent stance towards
international law is its 2008 judgment in Charkaoui I1.6
Concerned with issues of disclosure directly relevant to
those raised in Charkaoui |, the Court in this case ruled
the government is required to retain and disclose to judges
and special advocates all information on file relevant to a
named person. Although the facts of this case concerned,
among other things, the human rights dimensions of global
intelligence agency co-operation, the Court did not cite
international law even once. Yet, by forcing greater levels
of disclosure, the decision helped remedy some of the more
serious defects of the new special advocate system, effect-
ively bringing it more closely in step with those international
human rights standards the Court declined to fully enforce
in Charkaoui |. What, if anything, influenced the Court’s
choices about whether, how, or why to use international law
in these cases? Did it take seriously its role in giving effect to
binding international law? If so, how did this affect its deci-
sion about the appropriate balance between national secur-
ity and human rights?

The purpose of this paper is to sketch how international
law has influenced court-led refinements to the security cer-
tificate regime. My focus will be directed primarily towards
international human rights, although I will also recognize
the place and impacts of other fields of international law.
I will argue that, although its reasoning has been highly
ambiguous and ambivalent, the Supreme Court’s con-
sideration of international law has contributed to marked
improvements in the protection of named persons’ rights. I
will begin by looking at the legislative and the international
contexts of certificate provisions. I will then examine how
the Court used international law in Charkaoui | to bring
certificate provisions into conformity with the Charter.
After reviewing the many ways in which the government’s
legislative response failed to respect international human
rights, I look at how these failings were compensated for in
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Charkaoui Il. T will conclude by offering an interpretation of
how international law has affected the recognition of named
persons’ rights.

Legislative Context: le OOIdO Certi"cate
Provisions

Prior to Charkaoui I, security certificates were issued
under the joint powers of the Ministers of Citizenship
and Immigration and of Public Safety and Emergency
Preparedness’ and were issued against non-citizens who
were alleged to be inadmissible to Canada on the grounds
of national security, the violation of international human
rights, serious criminality, or organized crime.® Although
foreign nationals could be detained without warrant, the
ministers were required to issue a warrant in order to detain
permanent residents.” Once detained, the ministers were
required to refer the certificate and the evidence supporting
its reasonableness to a Federal Court judge for review.
Although there was no statutory obligation to make this
referral within any specified period of time, the ministers
generally did so shortly after detaining a named person. If
found to be reasonable, the certificate stood as conclusive
proof that the person named in it is inadmissible to Canada
and stood as an effective removal order.!0

Foreign nationals and permanent residents possessed
markedly different rights while awaiting decisions about
the reasonableness of a certificate. Foreign nationals were
allowed to apply for a review of their detention only 120
days after a certificate had been found to be reasonable.
Permanent residents, by contrast, had the right to a hear-
ing before a judge within forty-eight hours of their being
detained and once every six months after that point, up to
and following a finding that the certificate was reasonable.!!
Although judges had the discretion to order the conditional
release of foreign nationals and permanent residents, the
factors that constrain the exercise of this discretion were not
outlined in IRPA or its regulations.

Certificate proceedings were designed to operate with
little regard for values of fairness, disclosure, or adversar-
ial challenge. Reviewing judges were instructed to conduct
proceedings “as informally and expeditiously” as possible;
to receive into evidence anything that, in their opinion, is
reliable and appropriate, even if it is inadmissible in a court
of law; and to base their decisions on that evidence.l? At the
request of the ministers, judges were required to hear evi-
dence in the absence of the public, the named person, and
his/her counsel, if they were satisfied that the disclosure of
such evidence would be injurious to national security or the
safety of any person.!? Finally, named persons were not pro-
vided with a statutory right to appeal decisions about either
the reasonableness of certificates or their detention.

Refuge

Certificate proceedings are similar to criminal proceed-
ings in a number of ways. First, decisions about whether to
issue them are made by the executive branch in considera-
tion of information produced by a range of both civilian
intelligence and law-enforcement agencies. Second, unlike
standard immigration law proceedings that are decidedly
more administrative in nature, certificate proceedings are
presided over by a Federal Court judge. Third, and most
clearly, named persons are arrested and detained indefin-
itely pending the outcome of proceedings.

Finally, if reasonable, certificates generally authorize
the government to deport named persons to face arrests,
detentions, criminal or military trials, and the serious risk
of severe human rights abuses. There is no necessary con-
nection between certificate-based deportations and the
commencement of public prosecutions or human rights
abuses abroad. However, given the nature of international
counterterrorism law and policy, there almost always is a
practical connection.’* Named persons tend to be persons
of interest to receiving states because, as alleged terrorists
or serious criminals, they are viewed either as security risks
by their home country or as sources of valuable informa-
tion by partner states. Depending on levels of rights respect
within their home countries, the deportation of named per-
sons may expose them to the serious risk of persecution, tor-
ture, or other cruel, inhuman, and degrading treatment or
punishment.

Despite the functional associations between certificate
proceedings and criminal/extradition proceedings, prin-
ciples germane to the latter were not legislatively integrated
into the former, an omission Canadian courts had on a
number of occasions ruled was constitutional.!®> Judicial
reluctance to force improvements in levels of rights respect
were influenced by formal distinctions between immigra-
tion/administrative law and criminal law, the weight of
national security rhetoric, and the belief that non-citizens
are not entitled to as full a range of rights as are citizens.
Still, a modicum of procedural protection was provided in
the form of a named persons’ statutory right to be reason-
ably informed of the case against them and to be heard.!® To
these ends, judges provided named persons with summaries
of the evidence that they had heard in private.

Like all non-citizens facing deportation, named per-
sons also could apply for protection from the Minister of
Citizenship and Immigration on the grounds that their
deportation would expose them to the substantial risk of
torture or similar abuse; claims of ordinary refugee status
were barred, arguably consistent with international law rec-
ognizing national security as constituting, under the right
circumstances, an exception to governments’ obligation to
protect Convention refugees.!” Although a step in the right

174

Number 1

© Graham Hudson, 2009. This open-access work is licensed under a Creative Commons Attribution-NonCommercial 4.0 International
License, which permits use, reproduction and distribution in any medium for non-commercial purposes, provided the original author(s)
are credited and the original publication in Refuge: Canada’s Journal on Refugees is cited.



Whither International Law?

direction, rules governing applications for protection from
torture or similar abuse had the effect of halting security
certificate proceedings and could not be made once a certifi-
cate had been found to be reasonable,'8 a strange provision
considering that the risk of named persons’ being exposed
to human rights abuses increases after being labelled a de
jure security threat.

International Perspectives and Avenues of
In#uence

Broadly speaking, there are two international perspectives
that shape the interpretation and application of certificate
provisions: international counterterrorism law and inter-
national human rights. On the one hand, a core objective
of IRPA is to “promote international justice and security by
denying access to Canadian territory to persons, including
refugee claimants, who are security risks or serious crimin-
als.”1? This objective is premised on states’ internationally
recognized right to exclude non-citizens from their terri-
tory?? and on Canada’s expanding international legal obli-
gations to co-operate in the prevention and punishment of
transnational terrorism.?! Immigration officers, judges, and
other decision-makers are accordingly required to interpret
and apply certificate provisions so as to give effect to these
international legal norms. While certificate provisions have
been in existence since 1976, their operation is in this way
amenable to shifts in international law and politics. Indeed,
this is one of the reasons why post-9/11 counterterrorism
law and policy has had such a profound impact on certifi-
cate proceedings despite the fact that the basic framework
of Canada’s current regime was constructed several months
prior to 9/11.

On the other hand, Canada has accepted a fairly wide
range of international human rights obligations that
should similarly influence the interpretation and oper-
ation of IRPA. In addition to international customary law,
Canada is obligated to respect such treaties as the United
Nations Convention relating to the Status of Refugees and
the International Convention Against Torture (CAT).2
International human rights are infused directly into certifi-
cate proceedings by way of s. 3(3)(f) of IRPA, which requires
judges and other decision-makers to construe and apply the
Act in a manner that consists with Canada’s international
human rights obligations.

It is important to recognize that these legislative pro-
visions, and the international legal norms they recognize,
apply only to the interpretation and application of IRPA.
The constitutional dimensions of certificate provisions, by
contrast, are matters of constitutional law and, for pur-
poses of this paper, the Charter of Rights and Freedoms.
However, unlike the constitutional documents of some

other common law jurisdictions (and unlike IRPA),?3 the
Charter does not outline whether, how, or why judges may
use international law when interpreting and applying its
provisions. Precisely how international law can or should
factor into the judicial review of certificate provisions is
consequently ambiguous.

Traditionally, judges adhered to what might be called the
“presumption of conformity” doctrine when deciding about
whether to receive international law. This doctrine stands
for the principle that judges will, absent clear evidence to
the contrary, presume that legislatures intend for statutes to
conform with Canada’s international legal obligations and
will interpret legislation accordingly.?* The purpose of this
doctrineisas its name implies: to ensure conformity between
domestic law and Canada’s international legal obligations. It
is, in other words, a tool by which the judiciary can help
secure compliance with international law and which depends
on the recognition of international law as law and not mere
rhetoric or window dressing. However, because legislatures
are free to legislate contrary to international law if they so
choose, judges have only a limited role as enforcers. Indeed,
they have tended to be conservative, using international law
to refine or touch up legislation but not as an independent
source of domestic rights and obligations. And, because this
doctrine predated the Charter by decades, its use has gener-
ally been restricted to the interpretation of ordinary statutes
and not the review of law or policy for consistency with con-
stitutional rights.

Recently, this doctrinal landscape has changed and, with
it, the place of international law in the context of Charter
litigation. In 1987, Brian Dickson C.J. held that:

... the Charter should generally be presumed to provide protec-
tion at least as great as that afforded by similar provisions in inter-

national human rights documents which Canada has ratified.

In short, though I do not believe the judiciary is bound by the
norms of international law in interpreting the Charter, these
norms provide a relevant and persuasive source for interpreta-
tion of the provisions of the Charter, especially when they arise
out of Canada’s international obligations under human rights

conventions.2’

There are at least two doctrines that may be extracted
from this passage.2° First, there is the presumption of min-
imal protection doctrine, whereby international law serves
as a floor below which no Canadian law may fall. Practically,
what happens is the following. During the course of Charter
litigation, legal counsel for one party must establish the
existence of a right at international law. If it is demonstrated
that this right exists and is binding on Canada, then judges
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are presumptively obligated to enforce it. Opposing coun-
sel must then somehow rebut this presumption in order to
justify the limitation of the right. Thus, while judges are not
obligated to independently or proactively consider inter-
national law, they are obligated to protect any undefeated
international right established by counsel during the course
of Charter litigation.

Second, there is the relevant and persuasive doctrine,
whereby international law serves as a source of insight or
perspective that helps judges resolve problems with com-
plex international or transnational dimensions.?” The idea
here is that international law connects decision-makers
from various jurisdictions towards a common set of prin-
ciples that offer potential solutions to recurring problems.
Judges are free to pick and choose those rules and prin-
ciples they think help construct the best approach to the
issues they face. Unlike the presumption of conformity doc-
trine, the relevant and persuasive doctrine is not directed
towards enforcing international law; its core concern is with
improving the quality of judgment as measured in part by
its responsiveness to diverse social identities, interests, and
expectations. What is more, on this reading, judges are not
obligated to recognize the relevance or applicability of inter-
national legal arguments. It is up to judges to decide what
international legal norms are relevant to a dispute, in con-
sideration of the fact that specifically international human
rights law is always presumptively relevant and persuasive
in the adjudication of constitutional rights.

It is generally agreed that the relevant and persuasive
doctrine has become the most commonly used of the three
approaches, although it uneasily coexists with the other two
doctrines.28 Aside from the tremendous confusion this mix-
ture of doctrines produces, the relevant and persuasive doc-
trine is, seemingly, inherently unpredictable. Insofar as the
interpretive utility of international law is a matter of judicial
discretion, it is not clear what factors determine whether,
how, or why international law will be used; judges are free to
arbitrarily pick and choose norms that help them rational-
ize decisions made on other grounds altogether.?’ Insofar
as international law serves in this way as a mere rhetorical
device, its status as binding law is in danger of being lost.
Some suggest that judicial discretion in this area may be
exercised on the basis of a global judicial identity and com-
mitment to the rule of law, such that judges from various
jurisdictions extrapolate from each other’s decisions a com-
mon body of legal rules and principles.3? These bodies of
law exert a normative influence or pull similar to precedent,
guiding judges towards the “best” possible solution to recur-
ring global problems. In this way, the use of international
legal norms, even merely as relevant and persuasive sources
of insight, is principled.

Refuge

Whatever may be its merits and demerits, the relevant
and persuasive doctrine has both reflected and contrib-
uted to a considerable increase in judges’ willingness to
weave international law into their judgments, particularly
in the context of Charter litigation. Combined with legis-
lative directives to interpret and apply IRPA in considera-
tion of Canada’s international legal obligations, the judicial
review of the constitutionality of certificate provisions has
been steeped in international legal perspectives. How, if at
all, have these perspectives influenced the development of
Canada’s certificate regime?

International Law and Judicial Reasoning in
Charkaoui |

Charkaoui | concerned the appeals of three persons who
were named in security certificates: Adil Charkaoui, Hassan
Almrei, and Mohamed Harkat. Charkaoui was a permanent
resident, Almrei and Harkat were foreign nationals, and all
three were at one time recognized as Convention refugees.
The appellants argued that the certificate scheme under
which their detentions were ordered violated sections 7 (the
right to life, liberty, and security of the person), 9 (the right to
not be arbitrarily detained or imprisoned), 10 (c) (habeas cor-
pus), 12 (the right not to be subjected to any cruel or unusual
treatment or punishment), and 15 (the right to equality and
to be free from discrimination) of the Charter.

International human rights do not appear to have directly
influenced the Court’s s. 7 analysis. The Court instead relied
upon fairly standard English common law doctrines in find-
ing that s. 7 affords named persons the right to a fair hear-
ing, which includes the right to know the case against one,
the right to answer that case, and the right to have that case
judged on the basis of the facts and the law.3! Since named
persons and their counsel were excluded from participating
in substantial portions of certificate proceedings, since deci-
sions could be made almost entirely on the basis of evidence
that was withheld from named persons and their counsel,
and since this limited judges’ capacity to test the reliability,
credibility, and sufficiency of that evidence, they were found
to have been denied the right to a fair hearing.

The Court did rely upon international and foreign law
when approaching the question of how the government’s
national security objectives could be more proportionately
balanced with named persons’ s. 7 rights. After reviewing
a number of Canadian alternatives, including the proced-
ures utilized by the Security Intelligence Review Committee
(SIRC) when it was responsible for testing the reasonable-
ness of the ministers’ allegations,3? the Court evaluated
the UK’s approach to secret national security proceedings.
While this seems to signal the constructive use of inter-
national and foreign law, it was somewhat unnecessary since
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the UK model was designed in the image of the SIRC model,
but lacks many of its procedural safeguards. This raises the
question of whether reliance on external legal perspectives
served the interests of the appellants or the government.
In approaching this question, it would be helpful to briefly
highlight the movement of this institutional framework
across jurisdictions.

Priori to 2001, SIRC was responsible for reviewing secur-
ity certificates alleging the inadmissibility of non-citizens to
Canada and for forwarding recommendations as to whether
they thought the certificate was reasonable. The Minister
of Citizenship and Immigration and the Solicitor General
would then decide whether or not to issue the certificate.
If they decided to issue the certificate against a permanent
resident, they then had to refer it to a Federal Court judge
for a review of its reasonableness.

Through the course of its investigations, SIRC utilized
various kinds of legal counsel. Among those it used were
security-cleared special advocates who enjoyed fairly broad
powers to subpoena persons and documents, were permit-
ted access to confidential, security-sensitive information,
and were mandated both to challenge the non-disclosure of
information and to cross-examine witnesses as to the rel-
evance, reliability, and sufficiency of evidence. Special coun-
sel were permitted to interact with named persons and their
counsel throughout the process, including after having been
apprised of secret evidence, and were permitted, in tandem
with the Canadian Security Intelligence Service, to prepare
and provide named persons with summaries of confiden-
tial information and evidence. Named persons were then
allowed to provide special counsel with a list of questions
to be asked during secret proceedings and to request that
additional witnesses be called.33

In 1997, the UK integrated elements of the SIRC model
into its own law because, one year earlier, the European
Court of Human Rights (ECHR) ruled that the use of secret
evidence, the absence of adequate legal representation, and
the lack of meaningful judicial review, all in the context of
national security proceedings, violated articles 5 (4) (right
to challenge the lawfulness of detentions) and 13 (right to
a remedy for breach of Convention rights) of the European
Convention on Human Rights.3* Referencing the SIRC
system, the ECHR held that the UK could have used less
restrictive means to pursue its national security objectives,
an example of how courts in other jurisdictions use some-
thing like the relevant and persuasive doctrine.

The UK subsequently designed a model in the image of
SIRC, whereby a Special Immigration Appeals Commission
utilized special advocates to represent named persons
during secret proceedings. However, the UK chose not to
include key protections characteristic of the SIRC system.

For instance, unlike special counsel for SIRC, special advo-
cates operating within the UK system are not permitted,
except under exceptional circumstances, to interact with
named persons once they have been apprised of secret evi-
dence or to subpoena witnesses and documents and were,
at the time Charkaoui | was decided, severely under-staffed
and -resourced.?® Special advocates have on a number of
occasions stated that these limitations seriously inhibit their
capacity to receive instructions from, and protect the inter-
ests of, named persons.36 These flaws, and possible solu-
tions, have also been regularly identified by UK parliament-
ary committees and were brought to the Court’s attention
by a number of interveners.3”

Although it expressly recognized these flaws, the Supreme
Court went on to note that members of the UK Special
Immigration Appeals Commission have “commented
favourably on the assistance provided by special advo-
cates” and that English courts have similarly endorsed this
model. By relying on the rulings of English courts on the
matter, and ignoring the views of special advocates and par-
liamentary committees, the Court was making at least one
of two statements. First, international human rights against
which the UK model runs have no binding force on Canada
and so are norms the government may, but is not obligated
to, respect. It is true that the pronouncements of the ECHR
and the norms of the European Convention of Human Rights
are not binding on Canada. However, we are bound to
respect the rights of Convention refugees and the terms of
CAT, two sources of law that formed part of the principled
base upon which the ECHR rested its ruling. Insofar as the
UK’s system and security certificates have analogous effects
on affected persons, the ECHR’s ruling is, I think, about
as relevant and persuasive as a judgment can possibly be
and certainly indicative of what are Canada’s international
legal obligations. Insofar as this is so, it was incumbent on a
court that claims to take international law seriously to more
thoroughly work through the ways in which the UK’s legis-
lative response failed to meet international human rights
standards. Second, the Court tried to avoid this by sug-
gesting that the opinions of the English judiciary are com-
pelling pronouncements on the compatibility between the
UK system and international human rights. The “views” of
their legislative committees, civil society groups, and special
advocates, by contrast, are moral or political in nature and
do not stand up nearly as well as relevant and persuasive
sources of insight.

The Court’s dismissal of a range of persuasive inter-
national human rights perspectives highlights the quali-
tative difference between international human rights and
constitutional rights, even if the two are at times closely
intertwined. It also demonstrates that the Charter does not
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provide levels of protection at least as great as that afforded
by international law.3° Rather, international law may be used
as an interpretive aid, but need not be enforced by Canadian
courts. This suggests that international law functions much
like foreign law, with the latter in this case determining
judges’ interpretation of the content, scope, and domestic
relevance of international legal norms. All of this raises
such questions as: What structures Canadian courts’ use
of international and foreign law? Does it matter whether
external law is binding, or need it simply be relevant? How
is relevance determined? Does this depend on law’s genesis
in judicial decree or express legislative enactments? While
there are no ready answers to these questions, it is clear is
that greater receptivity to international and foreign law does
not by itself enhance the responsiveness of judgment to val-
ues of human dignity.

International and foreign law were also referenced
during the Court’s ss. 9 and 10(c) analysis. In addition to
American case law, the Court cited article 5 of the European
Convention on Human Rights and related case law in support
of its finding that foreign nationals possess a statutory and
common law right to “prompt review to ensure that their
detention complies with the law.”*% Taking notice of the
fact that permanent residents who allegedly pose a threat to
national security are entitled to an automatic review within
forty-eight hours of their detention and then again every
six months, the Court ruled that there was no reason why
foreign nationals should not be entitled to the same proced-
ural protections. Given the obvious presence of reasonable
alternatives consistent with the government’s stated legisla-
tive objectives, the Court ruled that detention provisions
pertaining to foreign nationals unjustifiably infringed ss.
9 and 10(c). International human rights, though cited, do
not appear to have played a prominent role in the Court’s
identification of the right in question or in its assessment of
whether the limitation of this right was justified. Instead,
they served to add rhetorical force to a legal principle that
was firmly anchored in Canadian law.

Subsequent references to international human rights
facilitated the finding that security certificate and deten-
tion provisions do not violate ss. 12 and 15. Counsel for
Mr. Almrei argued that the security certificate scheme in
general and the detention provisions in particular together
transformed “the appellant’s detention into one that is cruel
and unusual.”! In responding to this claim, the Court cited
an ECHR judgment in which it was found that indefinite
detentions in contexts where the detainee has no hope of
release or recourse to effective legal processes may consti-
tute cruel and unusual treatment.*?

The Court concluded that IRPA is consistent with s. 12 of
the Charter. Properly interpreted, IRPA provides detainees

Refuge

with hope of release and access to regular and “robust”
detention reviews in which Federal Court judges are author-
ized to order conditional release.*3 The Court did recognize
that IRPA left judges considerable discretion as to how they
would structure detention reviews and that they have gen-
erally “set a high standard for release.”** It responded to
these concerns by detailing a list of factors the considera-
tion of which would facilitate the conditional release of
more detainees. The factors to be considered are: reasons for
detention; length of detention; reasons for delay in deporta-
tion; anticipated future length of detention; and alternatives
to detention.

In rendering this aspect of its decision, the Court tried
to justify why it took a different approach from that taken
by the House of Lords in A and Others v. Secretary of State
for the Home Department (Re A).#> In that case, seven of
nine judges found that provisions mandating the indefinite
detention of non-citizens for reasons of national security was
discriminatory and hence violated article 14 of the European
Convention on Human Rights. The House of Lords noted
that, alongside immigration law provisions, the UK had
effectively relied on anti-terrorism criminal law provisions
which did not distinguish between citizens and non-citizens
and which were supplemented with robust procedural safe-
guards. Since it could not be shown that non-citizens pose
a greater threat than citizens, the House of Lords ruled that
treating the former more harshly than the latter was dis-
criminatory. The UK responded to this judgment in 2005
by replacing its certificate scheme with control orders that
do not, strictly speaking, authorize indefinite detentions
and which may be issued against both citizens and non-
citizens.46

The Supreme Court of Canada ruled that Re A is not rel-
evant to Canadian law since the impugned provisions in that
case provided for indefinite detentions, while IRPA, properly
administered, does not. There is some force to this claim,
since the UK cannot deport non-citizens when there are
substantial grounds for believing they would face the risk of
torture or similar abuse, even if such persons pose a serious
threat to national security.” To the extent that the govern-
ment decides not to release a detainee, s/he will remain in
detention indefinitely and for reasons unconnected to depor-
tation. By virtue of the Court’s ruling in Suresh v. Canada
(Minister of Citizenship and Immigration),*8 Canada may
deport persons to face the substantial risk of torture or simi-
lar abuse under exceptional circumstances. Further, in light
of the Court’s ss. 9 and 10(c) ruling in Charkaoui I, IRPA
provides even persons who cannot be deported a realistic
chance of release as well as access to procedures in order to
procure that release. This, the Court concluded, means that
Canadian detainees do not face indefinite detention.
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In its submission, the University of Toronto International
Human Rights Clinic argued that detention provisions in
Canada and the UK cannot be so easily distinguished. As
mentioned, Canada still may not, except under exceptional
circumstances, deport persons to face the substantial risk of
torture or similar abuse. Insofar as judges adopt a narrow
definition of what qualifies as exceptional circumstances,
named persons who cannot be released for reasons of public
or personal safety face the prospect of indefinite detentions.
The Supreme Court was unwilling to recognize this, missing
another opportunity to fully engage with, much less give
effect to, Canada’s international human rights obligations.

This left the appellants’ s. 15 claim that IRPA’s security
certificate and detention provisions discriminate against
non-citizens. The International Human Rights Clinic sub-
mitted that, as the UK had done for several years, Canada
has responded to terrorist threats using both immigration
law provisions and criminal law provisions. They further
submitted that conduct which leads to findings of inadmis-
sibility for reasons of security may also constitute an offence
under Part IL.1 of the Criminal Code of Canada. This being
so, the Canadian government distinguishes between cit-
izens and non-citizens when it might just as effectively pro-
ceed with criminal law provisions or even administrative
law provisions applicable to citizens and non-citizens alike,
as is currently done in the UK.

The International Human Rights Clinic’s argument was
curtly rejected in the course of three paragraphs, with the
Court concluding that there was no evidence to show that
detention provisions have been “unhinged from the state’s
purpose of deportation.”*® Missing was a robust analysis of
whether IRPA’s clear distinction on enumerated grounds
constitutes discrimination, whether similar objectives could
be pursued through criminal law provisions or through
administrative law provisions which do not distinguish on
the basis of citizenship, and what might be Canada’s inter-
national human rights obligations as informed by UK case
law. This latter omission is surprising, given the weight the
Court accorded to English judicial opinion on the legality of
the UK’s special advocate system.

WhatOs the Diserence? le ONewO Provisions

The government responded to Charkaoui |, and to the reports
of three parliamentary committees,*® by overhauling the cer-
tificate regime. One of the more significant changes it made
relates to the commencement of proceedings. Under the old
provisions, judges were to consider the information and evi-
dence upon which a security certificate was based in private
for seven days. After this time, they provided named persons
with a summary of the evidence, excluding evidence the dis-
closure of which would, in the judge’s opinion, be injurious

to national security or the safety of any person. Judges were
also required to hold ex parte, in camera proceedings when
hearing evidence the disclosure of which would, in her
opinion, be similarly injurious. Under the new provisions,
proceedings begin the instant a certificate is referred, while
initial summaries are provided by the ministers and exclude
evidence that, in their opinion, would compromise national
security or personal safety. Further, judges are required to
hold proceedings ex parte and in camera when hearing evi-
dence the disclosure of which could be injurious to national
security or the safety of any person.”! This is a change that
lowers the burden the government must meet in order to
exclude named persons from proceedings.

The weakening of procedural safeguards in these respects
has to some degree been counterbalanced by provisions gov-
erning the powers and responsibilities of special advocates.
Section 83(1)(b) states that a judge shall appoint a special
advocate during any security certificate or detention review
proceeding. Section 86 expands this right to other proceed-
ings in which the government applies for non-disclosure of
evidence. Section 83(10(b) requires judges to select special
advocates from a list established by the Minister of Justice
after hearing representations from both named persons
and the minister, giving added weight to the preferences of
the named person. However, s. 83(1.2) requires a judge to
appoint a person specifically requested by a named person,
unless such an appointment would result in unreasonable
delays, there is a conflict of interest, or that person possesses
knowledge the disclosure of which would be injurious to
national security or the safety of any person and where there
is a reasonable risk of inadvertent disclosure.

The role of special advocates is to protect the interests
of named persons during secret proceedings. They perform
this role by challenging the government’s applications for
non-disclosure as well as the relevance, reliability, suffi-
ciency of, and weight to be accorded to undisclosed infor-
mation. In carrying out these functions, special advocates
are entitled to receive from the ministers any evidence that
has been provided to reviewing judges but which is not
provided to the named person. Using this evidence, special
advocates may make oral and written submissions, partici-
pate in closed proceedings, cross-examine witnesses who
testify, and, with judicial authorization, exercise any other
powers necessary to protect the interests of the named per-
son.> Finally, the government is obligated to provide spe-
cial advocates with “adequate administrative support and
resources.”>? This last provision was included in response
to the Court’s observation that the lack of administrative
support and resources for special advocates used to be one
of the principal weaknesses of the UK model. It remains
to be seen whether the term “adequate” will be interpreted
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relative to the standards set by SIRC or to another, lower
standard.

Although these provisions enhance the level of proced-
ural protections afforded to named persons, the govern-
ment’s interest in secrecy is protected through a number of
conspicuous limitations upon special advocates’ powers. As
in the UK’s system, special advocates must apply for judi-
cial authorization to subpoena documents or witnesses and
to communicate with any person about a proceeding after
having accessed secret evidence.’* As mentioned, these
restrictions on communication and investigation seriously
inhibit special advocates’ capacity to protect the interests of
named persons. Without the power to subpoena documents
or witnesses, the ministers may withhold or even destroy
information that is relevant to a named person’s defence; the
only information a special advocate or reviewing judge sees
is that which supports the government’s position. Without
access to all relevant information, and without the ability to
communicate with named persons throughout a proceed-
ing, special advocates quite simply cannot fully assess the
relevance, reliability, or sufficiency of submitted evidence;
clarify misunderstandings or the negative implications of
circumstantial evidence; submit contrary evidence the exist-
ence of which is known only by a named person or a select
few others; or ask witnesses appropriate questions during
cross-examinations.

These structural limitations are exacerbated by the fact
that, under the new provisions, the ministers provide named
persons with the initial summary of the information and
evidence to be used against them. In the likely event that
these summaries will be heavily redacted and lacking in
useful information, named persons will be unable to effect-
ively forecast what kinds of strategies their special advocates
should adopt while the two are still permitted to communi-
cate. In order to remedy this problem, special advocates will
need to access the information and evidence that has been
excluded from the initial summary, a power they have been
given in their capacity as representatives during secret hear-
ings. Of course, this means that they will be prohibited from
communicating with named persons the instant they exer-
cise this power.

The upshot of this arrangement is that named persons’
right to be informed and their right to be heard have been
disconnected from each other, with neither being adequately
safeguarded. Given the existence of secret proceedings, the
right to be heard can only be fully protected if special advo-
cates are present in these proceedings. Prior to participating
in secret hearings, special advocates can, of course, com-
municate with named persons and their legal counsel in
order to review allegations, disclosed evidence, legal argu-
ments, and general litigation strategies; in this way, they give

Refuge

a voice to named persons. However, named persons’ right
to be informed is improved beyond the usual provision of
summaries only if special advocates effectively challenge
the ministers’ motions to keep contested evidence classified.
This, in turn, depends in no small part on special advocates’
ability to communicate with named persons on an ongoing
basis which, it should be restated, does not require com-
munication about the content of secret evidence. This is all
to say that the rights to be informed and to be heard are
mutually constitutive; the full realization of one requires the
full realization of the other. Without ongoing communica-
tion—without a continuous cycle of information being
received and communicated by named persons—the new
provisions alone cannot effectively improve either named
persons’ right to know the case against them or their right
to be heard.

Some of these problems could be bypassed if special
advocates were authorized to subpoena documents and wit-
nesses. With access to greater volumes of information, some
of which may be exculpatory in nature, special advocates
would be better positioned to challenge evidence against a
named person. Ideally this information could be accessed
prior to the commencement of secret proceedings. If not, it
would still improve special advocates’ understanding of the
facts and context associated with the ministers’ evidence.
And, if it were decided in a secret hearing that the infor-
mation could not be safely disclosed, the information could
still be forwarded directly to named persons in summary
form. Notwithstanding the fact the information may not
ever reach a named person, enhanced access to information
that is held but not submitted as evidence by the ministers
would improve levels of adversarial challenge and, by impli-
cation, reviewing judges’ ability to decide on the basis of the
facts and the law.

Although the new provisions do not grant special advo-
cates the power to communicate with named persons (or
anyone else) during proceedings or the power to subpoena
documents and witnesses, judges possess the discretion to
offer these powers on a case-by-case basis.”> The new provi-
sions share other, discretionary features of the UK model.
As mentioned, Canadian special advocates may be disquali-
fied from representing named persons if there is a risk of
the inadvertent disclosure of personal knowledge when
such disclosure would be injurious to national security or
the safety of any person.>® In the UK, special advocates who
possess knowledge of confidential information that pertains
to a case at hand are prohibited from participating in that
case without judicial authorization. Often, this occurs when
special advocates acquire expertise in a certain geographical
area, such as how terrorist networks operate in one or two
specific countries.>” Once they possess knowledge of secret
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facts, they may be disqualified from representing particular
detainees on the grounds that the inadvertent disclosure of
this knowledge may betray what information and contacts
the government has. While this provision has a legitimate
function, coupling it with a blanket prohibition on case-
related communications between even two special advo-
cates (as is the case under the terms of IRPA) paralyzes net-
working among special advocates. Again, unlike the SIRC
model, special advocates working in the context of IRPA are
likely to operate more or less in isolation from each other
and without being able to apply certain kinds of expertise.

Despite these negative observations, amendments to pro-
visions governing arrests and detentions have integrated
other, arguably more positive aspects of the UK model.
Since Re A, the UK has replaced its security certificate sys-
tem with control orders which fall under two types: those
that derogate from the European Convention on Human
Rights and those that do not. Non-derogating control orders
impose restrictions upon, among other things, a person’s
movement, place of residence, communications with others,
and access to means of communication such as cellular
phones and the internet. The violation of these conditions
is an offence punishable by imprisonment. So long as these
restrictions cumulatively fall short of restricting liberty,
as defined under article 5 of the European Convention on
Human Rights, English courts have held that non-derogat-
ing control orders are consistent with international human
rights.>8

In similar fashion, the Canadian government has moved
towards formally replacing indefinite or prolonged detention
with conditional release. First, in response to Charkaoui I,
the government has brought IRPA into compliance with ss.
9 and 10 (c) of the Charter by removing legislative distinc-
tions between foreign nationals and permanent residents.
Anyone who is arrested and detained is entitled to a review
within forty-eight hours of the beginning of their detention
and then again once within every six-month period until it
is determined whether a certificate is reasonable. Second,
named persons who remain in detention six months after
a certificate has been determined to be reasonable may
apply for a review of the reasons for continued detention.
Judges are obligated to order the detention to continue if
satisfied that release on conditions would be injurious to
national security or endanger the safety of any person, or,
if the named person is unlikely to appear at a proceeding or
for removal.>® Interestingly, the old provisions had similar
wording and, in the case of foreign nationals, the burden of
demonstrating the need for continued detention lay upon
the government. Finally, persons released under conditions
may apply for another review of the reasons for continuing
the conditions within six months of the preceding review.

Unlike violations of control orders, violations of the terms of
conditional release are not criminal offences, but may result
in the resumption of detention. In such an instance, detain-
ees may continue to apply for review and for release under
conditions in the usual way.

Whither International Law?Charkaoui Il

Viewed in isolation, Charkaoui | is an ambivalent ruling
that does not seem to support the hope that international
law can improve levels of respect for non-citizens’ rights
in Canada. To be sure, the Court considered international
legal norms to be relevant and persuasive sources of insight
into the constitutional dimensions of security certificates.
However, contrary to the normative values to which the rel-
evant and persuasive doctrine is directed, the result seems to
have been the limitation, rather than vindication, of named
persons’ rights. On the one hand, when international law was
used, it was treated as no more authoritative than foreign law,
with the two being merged in order to offer an alternative to
reinstituting the SIRC model; this alternative raised levels of
rights respect in certificate provisions, but only to the abso-
lute bare minimum. On the other hand, international law
was ignored when its use would have supported the provi-
sion of more expansive procedural protections or the dis-
mantling of the certificate regime altogether. Nowhere to
be seen were principles associated with the presumption of
conformity doctrine or the presumption of minimal protec-
tion doctrine. Either of these doctrines would have forced
the consideration of international human rights as authori-
tative legal norms notionally more binding than foreign law,
while the latter might well even have required the govern-
ment to provide more than the bare minimum of procedural
protections required by the Court’s reading of the Charter.
By ignoring these doctrines, and the principles that under-
pin them, the Court was able to refine the certificate regime
while leaving it more or less functionally intact.

However, Charkaoui | should not be viewed in isolation.
Indeed, shortly following the amendment of the certificate
regime, the Court did a surprising thing when it rendered its
judgment in Charkaoui 11;%0 it chose to refine the amended
certificate regime in such a way as to give effect to those
international human rights standards it flat-out refused to
enforce a year earlier. It did so by imposing upon the gov-
ernment a general duty to retain and disclose all informa-
tion on file relevant to a named person to special advocates
and reviewing judges, and by authorizing reviewing judges
to forward such information as can safely be disclosed dir-
ectly to named persons.®! The net effect of this ruling has
been to compensate for special advocates’ inability to sub-
poena documents and witnesses without reviewing judges
having to grant these powers on a case-by-case basis. Now,
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all information on file that is relevant to a named person
must be disclosed in every certificate proceeding; there is no
need for special advocates to request documents on an ad
hoc basis. With the assistance of special advocates and the
ministers, reviewing judges are then responsible for decid-
ing what information may safely be disclosed, what must be
kept secret, and, of course, whether a certificate is reason-
able or an unconditional detention is justified.

What is interesting about this case is that it helped rem-
edy one of the most serious defects of the UK model with-
out there being a single reference to either international
law or the constitutionality of our special advocate system.
The decision was predicated entirely on criminal law prin-
ciples the application of which was justified on the basis of
analogies between certificate proceedings and criminal law
proceedings as well as between civilian intelligence agency
and law enforcement agency activities. Yet, viewed within
the broader, post-9/11 transformation of the security certifi-
cate regime, and Canadian national security law and policy
most generally, this decision was without a doubt steeped in
international perspectives. The Court was acutely aware of
how Canadian national security agencies have been shar-
ing intelligence with foreign and international national
security agencies in flagrant disregard for principles of
privacy, fairness, and public review.%? This consciousness
may be inferred from facts that: the expanded integration
of Canadian national security agencies with those of for-
eign countries is a conspicuous component of our post-9/11
national security policy;? the issues raised in Charkaoui Il
related to information CSIS subsequently acquired (but did
not disclose) from Moroccan authorities and that contrib-
uted to the issuance of a Moroccan arrest warrant against
Mr. Charkaoui; and the Court cited excerpts from Justice
Dennis O’Connor’s report on Maher Arar, which details the
extents to which Canada participates in unregulated global
intelligence agency coordination.®* Finally, the Court recog-
nized that CSIS’s intelligence is used to facilitate the depor-
tation of named persons to face the serious risk of human
rights abuses abroad.%®

Given Canada’s role in international counterterrorism
practices, and the kinds of impacts this has on the well-being
of named persons, the Court ruled that weightier criminal
law principles of disclosure must be applied to certificate
proceedings. Reviewing judges have since required the gov-
ernment to disclose to special advocates thousands of pages
of previously classified intelligence.%® Initially, the ministers
had redacted significant portions of this information based
on their consideration of relevance and privilege, including
“covert human intelligence source privilege.”®” On March
12, 2009, the Federal Court lifted most redactions made to
sixty-seven contested documents.®® On the opposite side
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of the spectrum, the Federal Court later ruled that special
advocates are only entitled to such information as is “neces-
sary to examine and verify the accuracy of the information
submitted.”®® Setting the threshold of what information is
relevant to “necessary” raises the bar well beyond the “rea-
sonable possibility” test stipulated in criminal law.”

Still, on the whole, Charkaoui Il has effectively com-
pensated for the absence of legislative provisions granting
special advocates the power to access all information in
the government’s possession and to subpoena documents
and witnesses,”! two core weaknesses with the UK model.
Principles of disclosure enunciated in this case have since
also been interpreted by lower courts to enable special advo-
cates to communicate with each other about confidential
information, again compensating for restrictive legislative
language in this respect.”> While the Supreme Court did not
strike down or rewrite legislative provisions in this case, it
encouraged lower court judges to exercise their legislatively
mandated discretion to bring certificate provisions more
closely in step with international human rights standards
that were note given effect in Charkaoui I.

Concluding Remarks

International human rights have considerable appeal as
instruments well suited for the protection of non-citizens’
rights in Canada. They have proven to be particularly
attractive in the context of security certificates because they
inhere within individuals irrespective of personal charac-
teristics, national political boundaries, or the exigencies of
public policy. As with all immigrants, persons named in
security certificates have traditionally been denied the equal
protection of Canadian constitutional law because they are
not citizens and because judges have often accepted that
national security concerns can justify the limitation of their
human rights. Charkaoui | and Il signal a marked shift in
judicial attitudes about the rights to which named persons
are entitled and about the proper balance between national
security and human rights, a shift that has been influenced
by international legal perspectives generally.

However, the precise nature and scope of international
law’s influence has been highly ambiguous and ambivalent.
In Charkaoui |, the Supreme Court of Canada’s interpretation
of international law and foreign law encouraged the deeper
integration of a flawed, foreign-based regime into Canadian
national security law and policy. Yet, it chose to ignore inter-
national human rights perspectives critical of that regime
and it chose not to require the reinstitution of elements of a
traditional domestic regime that would have improved levels
of disclosure, fairness, and adversarial challenge. No justifi-
cation was given for why one set of international legal norms
was recognized and the other disregarded, nor why foreign
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law should be given greater weight than those international
human rights Canada is obligated to respect. Finally, no
justification was offered for why international or foreign
law should have been used at all when there existed ample
domestic resources for improving the constitutional defects
of the certificate regime. In fact. international and foreign
law here served as a way to escape the reinstitution of this
regime, along with its comparatively robust procedural pro-
tections. To make matters even worse, the Court chose not
to use international law at all in Charkaoui Il, even though
the facts and issues of the case directly engaged Canada’s
role in international counterterrorism practices.

These cases may be evaluated in a wide number of ways.
Skeptics will doubtless see in them all that is wrong with
our law of reception, and perhaps even with constitutional
adjudication as an avenue towards achieving greater social
justice. We see in these rulings nothing more than the judi-
ciary’s clumsy attempt to use whatever tools were available
to achieve the results they wanted. What is given in one case
can be taken away in another, leaving named persons and
government bodies alike in the dark concerning precisely
what are their rights and obligations. And, at the end of the
day, the desired result seems to have been the preservation
of an arguably discriminatory regime that both submits and
exposes non-citizens to a litany of human rights abuses.
While not the cause, international and foreign law played no
small role in rationalizing the reconstitution of this regime.

Yet, an alternative view is equally plausible: one that
reformulates the results the Court was looking for, although
not the means. One might hypothesize that the Court from
the very beginning was persuaded by the international
human rights arguments submitted by Mr. Charkaoui,
Mr. Almrei, Mr. Harkat, and those intervening on their
behalf. However persuasive these arguments may have
been, a range of practical problems precluded the issuance
of a judgment to that effect. The government had, after all,
firmly declared its intention to deconstruct the SIRC regime
and was committed to using the powerful rhetoric of (inter)
national security to insulate certificate proceedings and
associated practices from meaningful parliamentary and
judicial review, two powerful, policy-oriented bases upon
which to argue for judicial deference. The Court was also
acutely aware that judge-led attempts to strike better bal-
ances between national security and human rights in other
jurisdictions had proven to be quite ineffective. In the UK,
for instance, the House of Lords relied on international
human rights in finding that the UK’s version of security
certificates unjustifiably discriminated against non-citizens
and was therefore illegal.”> The UK government responded
by replacing the impugned regime with one that permitted
the targeting of both citizens and non-citizens.” From its

perspective, the problem of discrimination had been solved
and, in one sense, international human rights were given
effect. But this effect was purely symbolic and painfully
ironic; the well-being of those caught up in national secur-
ity machinery was effectively compromised as a result. The
point had been missed.

This in mind, the Supreme Court of Canada had a choice:
to issue a decision that formally consisted with available
international human rights norms or to issue a decision that
was more likely to give practical effect to those norms in
the long run. By recommending the further entrenchment
of a flawed, foreign-based certificate regime in Charkaoui
I, it opted for the latter. Although symbolically the decision
was conservative if not outright apologetic, it left open the
possibility of progressively infusing into this system those
international human rights standards that likely could not
be given practical effect at first instance. This progressive
infusion is precisely what occurred in Charkaoui 1, whereby
many of the international human rights standards that
the Court seemed to disregard a year earlier were grafted
onto the regime through the exercise of judicial discretion.
Following Charkaoui II, certificate proceedings (but not
certificate provisions) have been characterized by expanded
levels of disclosure, fairness, and adversarial challenge.
Persons named in security certificates have accordingly
been far better positioned to defend themselves and, in fact,
Mr. Charkaoui successfully relied on the principles enunci-
ated in Charkaoui Il to secure his unconditional release in
October 2009.7> With Hassan Almrei having won his free-
dom in December 2009,76 it would not be unreasonable to
speculate that the certificate regime is facing an existential
threat.

It may be said that international law need not have played
arole in this process at all; the Court might simply have had
its eyes fixed on gradually reinstating the SIRC model. But
even here, international law served as a highly useful means
of realizing that end. Given our courts’” outright refusal to
recognize certificate provisions as unconstitutional prior to
Charkaoui |, international legal and political developments
post-9/11 were also critical variables affecting changes in
judicial attitudes towards the rights to which non-citizens
are entitled. The point is not that international law deter-
mined these decisions one way or another, but that the global
dimensions of certificate proceedings and of Canadian
national security law and policy have required judges to
consider international legal norms as reasons for deciding
in one way and not the other.

All things considered, it is best to take a modest view of
the impact of international law on judicial reasoning in gen-
eral and the development of our certificate regime in par-
ticular. If nothing else, Charkaoui I, Charkaoui Il, and their
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aftermath highlight that judicial decrees and legislative
enactments reflect a complex arrangement of conflicting
perspectives, values, and expectations that do not dissipate

once a ruling is handed down. Courts must anticipate and 9. Ib?d" 5. 82(1)(2).
respond to as many of these forces as possible if their deci- 10. Ibid, s. 81(1)(2).
. e . . 11. IRPA, supra note 3, ss. 83 and 84.
sions are to be both authoritative and effective. Even in cases . .
. . . .. 12. Ibid., ss. 78 (c) and 78 (j).
that are thoroughly global in nature, international law is just 13. Ibid. s. 78 (¢)
one among many resources that help judges perform this 14. Adil Charkaoui, for instance, was made subject of an

task. As unsatisfying as the amended certificate provisions
are from the perspective of international human rights, they
constitute the system within which special advocates and
others must work. What matters now is how various actors
perform within the often tedious and unglamorous phases
of day-to-day practice and decision-making. Will Canadian
courts decide to continue using their discretionary author-
ity to shape certificate proceedings in the image of inter-
national human rights, or are the new provisions nothing
more than their way of casting a thin veneer of legality over
an essentially arbitrary process? As with anything else, we
will just have to wait and see.
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Seeking Refuge in an Unrecognize
State: Oromos in Somaliland
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Abstract mission, businesses, or NGOs, and some )ed to Somaliland

le self-declared state of Somaliland is much better knovince 2007 in the wake of the Ethiopian governmentOs brutal

as a refugee producing territory than a refugee destinatRffynterinsurgency campaign in the Ogaden region. i

Yet in recent years the territory has witnessed growing rffifoUnt, however, focuses on a third group, exploring the

Somali immigration from the Oromo regions of EthiopifPrtunes of people of Oromo origin living in Somaliland.
P P . _*e Oromo are the largest ethnic group in Ethiopia, bu

In the wake of marginalization and oppression in Ethloplﬁa

these newcomers "nd a precarious refuge in Somalila d’e found themselves marginalized from power under
p 9 |fbcessive regimes, most recently by the Ethiopian PedpleOs

d.emonst.ratlng spmg of the challenggs of in-region- proﬂ:&/olutionary Democratic Front (EPRDF), which came |to
tion and integration in the Horn of Africa power following the 1991 revolution which brought down
the authoritarian Derg regime. Political and economic
RZsumZ oppression in the Oromia region, following the withdrawal
LOftat non reconnu mondialement du Somaliland €&the Oromo Liberation Front (OLF) from the Transitiongl
mieux connu comme territoire producteur de rZfugi@gvernment of Ethiopia in 1992, have forced unknown
que destination pour ceux-glourtant, le Somaliland a NUMDErs to leave the country. o
vu ces dernisres annZes une augmentation d®immigrard0St research in the last twenty years on Ethiopian

non somaliens provenant de IO0romie en ftHizpis le refugegs has focused on large refugee camp populations in
. A . . Dijibouti, Sudan, and Kenya and the major resettled popu

sillage de leur marginalisation et oppression envfthlo%#l’ons in North America and Europe. *ere is a dearth gf

ces nouveaux arrivants trouvent un refuge przcaire iffformation on the situation of the many Oromos living i

Somaliland, dZmontrant certains des dZ"s de la protectig somali regions. Indeed, for outsiders, it is o+en hard to

" 10intZrieur de la rZgion et de |OintZgration dans la Cgépéve that anyone would seek refuge in the Somali terri
de I0Afrique tories, which in the last two decades have been much better
known for producing than hosting refugees. *eir presence
has recently been brought to international attention as a
aliland, thede factostate on the northern periph result of transit migration and boat smuggling to YemenN
S’; of the Horn of Africa, is best known as the sitalthough many are not in transit, but have been living|in
mass emigration as a result of political oppressidine Somali regions for several years. Recent research by the
and civil war. In recent years, however, the territory haRefugee Studies Centre, Oxford Univetsity Hargeisa,
witnessed growing immigration. A signilcant proportion Somaliland, o,ers some insights into the situation of this
of Somaliland®s migrant population originate not frorpopulation and the challenges they face, drawing on twelve
war-torn southern Somalia, but rather from various partsndividual interviews and group discussions with some
of Ethiopia. While an Ethiopian presence is not a new phéwenty-!ve people, carried out with the help of two Oromo-
nomenon it has been increasingly noticeable in recent yeaeaking research assistants in July 2008, as well as consul
as Somaliland has stabilized. Some of these immigramasions with NGO workers, UNHCR, government o-cials
work in SomalilandOs capital, Hargeisa, for the Ethiopinsiness people, and other local residents.
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Causes of Migration the commonly held view in Somaliland that the Oromos are
Despite initial high hopes, ethnic federalism initiated bygconomic migrants. Reportedly some people from Oromia
the EPRDF is now thought by some analysts to have failda travel to Somaliland primarily to work for a few months
to accommodate grievances, while promoting ethnicDsealf years, but none of the people participating in this resegrch
awareness among all groups of EthiopfAgcording to said that they had le+ Ethiopia to !nd work. Rather they
Oromo research participants, their problems in fact escalatethphasized that they had reluctantly le+ behind families,
following the 1991 revolution. Most directly, they describeéertile lands, university careers, or business interests, inthe
a climate of fear and repression, claiming that the geverface of what they felt was considerable personal danget, for
ment and regional authorities used accusations of links &n economically dismal existence in Somaliland.

the OLF to justify a range of repressive measures, including

extrajudicial killings, detentions without trial, and harassSituations in Somaliland

ment of people publicly expressing criticism of governmerReople originating from the Oromo region are gener
policies and of their familiesA minority of our research ally among the poorest of poor in Somaliland. *ey ar
participants volunteered the information that they had-supe,ectively restricted to the worst-paid jobs, jobs which
ported the OLF concretely in some way, and many more sgi@malilanders Ind demeaning, such as rubbish collection,
that more broadly there was considerable resentment ateilet digging and emptying, clothes washing, and other
politicization among their communities as a result of theicasual work. *ey are criticized for begging with their ¢hil
treatment at the hands of the authorities. dren, something seen by locals as alien and shameful. $ome

their communities. Among them were people of poor asommonly, research participants reported problems with
well as relatively prosperous backgrounds, and they hgetting paid for work they had done, some saying that their
previously engaged in a range of occupationsNworkingmployer threatened to report them to the Ethiopian-mis
as traders, farmers, herders, students, and casual {abagien and the Somaliland criminal investigation department
ers. *ey emphasized the natural wealth of the areas theip make them give up for fear of deportation.
live in, but were frustrated by what they saw as undermin Community relations are generally rather segregated, fue
ing economic measures, such as the debt relations resultiagthe language barrier, distinct culture, and belief amgng
from the distribution of fertilizers on credit by local o-cials many locals that the Oromos are Christian (although many
and the selective authorization and withholding of tradingoming to Somaliland are in fact Muslim). As non-Somalis,
licences. *e prohibition on using the Oromo language inthey fall outside the Somali clan arbitration system, gnd
many areas of public life was li+ed by the EPRDF, but pdrave struggled to resolve disputes with members of |the
ticipants asserted that the repressive political climate af@st community. Recognizing the way things work locally,
the introduction of new and intrusive local institutions (sup @ committee of Oromo elders was established, with the
posedly as a means of promoting community developmer@pproval of the Ministry for the Interior, to try to represent
had deliberately disrupted patterns of trust and mutuat sugheir interests, but has struggled to be taken seriously by
port in their communities. Somali elders. *e suicide bombings of the Ethiopian mi
Various factors triggered the departure of those intersion, United Nations Development Programme o-ces, and
viewed. Most had le+ in the run-up to the 2005 electiorie Presidential Palace, and a subsequent backlash against
and since, when there was a surge in Oromo arrivals @foreigners,O including Oromos, in Somaliland, did hot
Somaliland. Many cited examples of close relatives who hiaxke things any easier.
been killed or imprisoned. Many had been imprisoned them
selves, and subjected to torture and inhuman treatment. A Precarious Refuge?
signilcant proportion had been high school or universitySomaliland itself has undergone massive political upheaval
students and had been caught up in the waves of survéil the last thirty years. Growing resistance to Siyad Ba reOs
lance, expulsions, and arrests that followed various studgggime culminated in the civil war of 1988D1991. Duripg
demonstrations. *e general pattern was that they had le+he 1990s, despite a relapse to con)ict mid-decade, a polit
alone, secretly, and o+en precipitouslyNfollowing detentionical system was gradually established that has since ensured
a traumatic event, or threat from o-cialsNwith the primary stability and peace. But the Somaliland government has
aim of getting out of Ethiopia. Most said that they had comeot been recognized internationally, and has recently cqme
to Somaliland simply because it was close, without knowingnder major political strain regarding disagreements over
much about the situation there. *is picture contrasts with the much-delayed presidential elections. Oromo reseafrch
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participants emphasized the poverty of SomalilandNone It is hard for many Oromos in Somaliland to access
describing the position of immigrants as: Olt is like leadiramy kind of assistance. Compatriots are sometimes able to
the life of a watchman of another watchman.O o,er some help, but they are generally struggling to survjve
Nevertheless, legally speaking, insofar as it govertiemselves. NGOs are generally not particularly interested
the population in areas where it has e,ective control, thim assisting non-Somalis, given the major issues facing many
Somaliland government is bound by customary interlocal people. As one interviewee put it, O*ere are mahy
national human rights lafwMoreover, under Article 10 of NGOs in this country. But it is impossible to approach them
its constitution, Somaliland has committed to internationabecause the local community wonOt allow you. You havye to
obligations entered into by the Republic of Somalia, inclugpass many hedges to get them.O In this context, the UNHCR,
ing the 1951 and 1969 Refugee Conventions. Specilcallye Refugee Welfare Centre (run by Save the Children gand
Article 35(1) of the Somaliland constitution specilcallyfunded by UNHCR), the Refugee Committee, and the
grants foreign citizens the right to seek political asylum. Hargeisa University Legal Clinic (funded by UNDP) provide
An asylum system has been established, administereddsycial if limited support. More generally, the International
a Refugee Eligibility Committee under the Ministry of theédrganization for Migration (IOM) has been trying to sensi
Interior, working in co-operation with UNHCR. All this tize local communities to the rights and needs of migrants,
is rather remarkable progress, given the precarious- polparticularly those on the move through Somaliland.
ical and economic situation of Somaliland. However, early With problems in Ethiopia ongoing, and many lacking
reports of corruption and lack of capacity led to the suspethe funds to move any further than Somaliland, the Oromo
sion of registration (with the interim measure of large-scalgresence in Somaliland is likely to continue. *ere are
registration exercises) pending an overhaul of the systeohildren born in dire poverty to Oromo parents, who afe
which reopened in 2008. In 2008, Somaliland had sonualikely to OreturnO to Ethiopia. While many in Somaliland
six thousand registered asylum seekers and well over anay not yet be willing to contemplate the idea, alongside
thousand recognized refugees, mainly Ethiopian Oromothe territoryOs many other challenges, people of Oromol|ori
Refugees were given a recognition letter and were ablegia are likely to continue to form a permanent minority i
claim a US$50 allowance each month from UNHCR. F@omaliland in the long run, and deserve to live in dignity,
reasons already mentioned, the prospects for local integra
tion are deemed slim and some have been resettled in third
countries. But a large proportion of Oromos in SomalilandNoTEs
are not registered as asylum seekers, either because they sim*is research was conducted as part of a wider project on
ply want to work, or through fear, poverty, or ignorance. migration in the Somali regions; see htipw/iw.rsc.ox.ac.
However, the protection of Ethiopian nationals seeking Uk/research_current_rz5.htm and  http:/fvww.micro
refuge in Somaliland is at best patchy. *ere have been-num _ COMict.eu. o o _ _
erous reports of deportations or attempted deportations of '”teff‘a“of‘a' Crisis G_roup,Ethlopla: Ethnic Fe_der_alls
Ethiopians from Somaliland, including some of our Oromo and its Discontentsfrica Report No. 153. (Nairobi an

.. Brussels: International Crisis Group, 2009).
research participants and people they had known person; ¢ . 2i1<o Human Rights Wat8uppressing Dissent: Human
ally5 Many of the participants lived in fear of deportation,

- Rights Abuses and Political Repression in EthiopiaOs Qromo
and several explained that they moved frequently around Regiorn(New York: Human Rights Watch, 2005).

the city to avoid detection. According to international con 4. See Human Rights WatctHostages to PeaceO !reats |to
ventions which Somaliland has committed to honour; asy ~ Human Rights and Democracy in SomaliléNdw York:

lum seekers and refugees should be protected from return Human Rights Watch, 2009).

to a country where their life or freedom may be threatenedd. See also Human Rights WatdbHostages to Peacdéb
Moreover, according to Article 35(3) of the constitution; for ~ Amnesty, Human Rights Challenges: Somaliland Facing
eign citizens in general can only be extradited where a formal ElectiongLondon: Amnesty, 2009). )

extradition treaty exists: according to Human Rights Watch®: Se€ Human Rights WatdbHostages to Peace

no such treaty can exist with Ethiopia, as it does not recog
nize SomalilandOs independéhklewever, the Somaliland

authorities can come under considerable political pressu'o‘nna_1 Lindley is a lecturer in the_Department of_DeveIop _ent
tudies at the School of Oriental and African Studies,

to be co-operative, or at least not obstructive: Ethiopia is the . . L o
3 ; ~ . - &fmversny of London, specializing in migration issues
regional superpower and SomalilandOs major regional ally,

and the government is highly dependent on revenue frohe author is grateful to those who assisted with the research,
Berbera Port and the trade corridor into Ethiopia. in particular Murad Juneydi

189

© Anna Lindley, 2009. This open-access work is licensed under a Creative Commons Attribution-NonCommercial 4.0 International
License, which permits use, reproduction and distribution in any medium for non-commercial purposes, provided the original author(s)
are credited and the original publication in Refuge: Canada’s Journal on Refugees is cited.



