Y

Refige

SPECIAL ISSUE

CANADA'S JOURNAL
ON REFUGEES

REVUE CANADIENNE
SUR LES REFUGIES

Interdiction at the Expense of
Human Rights

Vol 21 « No 4 « 2003



Volume 21

Refuge

Contents

Introduction: Interdiction at the Expense of Human
Rights: A Long-term Containment Strategy

JANET DENCH AND FRANCOIS CREPEAU ............... 2

Interception and Asylum: When Migration Control and
Human Rights Collide
ANDREW BROUWER AND JUDITH KUMIN. .............. 6

Interception Practices in Europe and Their Implications

ARETI SIANNI . ..o i i i i i it e e 25

To Deter and Deny: Australia and the Interdiction of
Asylum Seekers

JESSICA HOWARD ..ottt ettt tttiiieiaaeeeeeaannns 35

The Spaces in Between: American and Australian
Interdiction Policies and Their Implications for the
Refugee Protection Regime

JESSICAC.MORRIS ... i i i i i i e e 51

Resettlement and Processing of Haitian Refugees

WENDY YOUNG &+ttt eeeeeeeiieee e eeeaaiinnns 63

In-Country Refugee Processing of Haitians:
The Case Against

BILL FRELICK .ttt titteteeeennennennnns 66

Number 4




Introduction

Interdiction at the Expense of Human

Rights: A Long-term Containment Strategy

JANET DENCH AND FRANGOIS CREPEAU

igratory pressure is heavy around the globe and
l \ / I the available data does not indicate any decrease
in the foreseeable future. It has always been there:
the highest number of immigrants to have come to Canada
in one single year is still that of 1913, with more than
400,000. Today, globalization has only increased inde-
pendent intercontinental migration. Fast and cheap trans-
portation is available, as is international communication,
through telephone and internet; knowledge about host
countries is circulating through television and videos; large
communities exist in host countries and are able to help
friends, family, and compatriots.

The increase in global migrations also results from the
fact that the differences in peace and prosperity have been
sharpened between North and South in the past decades.
Many societies in the South have become poorer and mess-
ier: some people need to escape increasing violence; others
seek better survival opportunities for themselves and their
children. The increase in these “push factors” is a negative
dimension of globalization.

In most host countries, the protection and promotion of
rights and freedoms have been reinforced. Constitutional,
regional, and international standards are more sophisti-
cated, and implementation mechanisms are more effective.
We now know that the interaction of political struggle and
legal jurisprudence is key to effectively protecting human
rights: the European Court of Human Rights, the Inter-
American Commission, the UN committees, the consti-
tutional case law in, say, Canada, Germany, and South
Africa testify that there is also a globalization phenome-
non in the field of human rights. In host countries, this
case law will often protect the foreigner and declare that
she is equal to the citizen on most issues regarding fun-
damental rights.

But our States nowadays often feel dispossessed in a field
that has been at the basis of their legitimacy for the past
decades: redistribution of wealth and social justice. This
goal is challenged by yet another aspect of globalization:
essentially free-trade policies and the pressure that eco-
nomic actors exercise to lower the cost of production. Our
States have tried to regain political ground by insisting on
their traditional mission since the Renaissance: security. In
the past twenty years, a phenomenon of “securization” of
the public sphere has emerged and resulted in the definition
of new fields of government activity: food security, environ-
mental security, bio-security, transport security, industrial
security, internal security, migration security, to name only
a few.

States have re-emphasized the role of the border as the
traditional and tangible symbol of their power. This is not
a new phenomenon. The border has always been used to
distinguish between “us” and “them.” For example, in the
aftermath of World War I, the Canadian government re-
sponded to the arrival of impoverished and displaced Euro-
peans by tightening the laws and stationing immigration
officials at ports in Europe to prevent further “undesir-
ables” from setting sail.

Following the sharp increase in asylum claims in the
mid-1980s, States have launched a huge co-operative effort
aimed at controlling migration flows, and in particular
reducing irregular flows. This effort targeted especially asy-
lum seekers, because, as these could count on human rights
standards and mechanisms to argue against refoulement,
host States knew there was a good chance that they would
not be able to remove them from the territory.

This co-operation was particularly productive in
Europe, as the abolition of the control of persons at internal
borders of the common European territory created a com-
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plete restructuring of all government agencies that used to
work at the border (police, customs, health, transport,
immigration, etc.). The Schengen process emerged from
this and, following the Amsterdam and Nice treaties, the
European Commission is now in a position to take the lead
on immigration and asylum issues.

The arsenal of measures devised by Northern States to
prevent irregular migrants from setting foot on their terri-
tories is impressive. Their precise articulation is often con-
fidential as the whole field pertains to national security. The
intergovernmental framework in which this co-operation
operates ensures that it is sealed from democratic scrutiny.

This co-operation includes the following measures: im-
position of visas for all refugee-producing countries, carrier
sanctions, “short stop operations,” training of airport or
border police personnel, lists of “safe third countries,” lists
of “safe countries of origin,” readmission agreements with
neighbouring countries forming a “buffer zone,” regional
migration agreements, economic co-operation agreements,
common databases on individual files, immigration intel-
ligence sharing, police co-operation and interventions,
criminalization of migrant smuggling, reinforced border
controls, systematic detention, armed interventions on the
high seas, military intervention, etc.

All these measures are aimed at preventing, directly (by
a physical barrier) or indirectly (through deterrence), ir-
regular migrants from arriving at the border, by stopping
them somewhere on the way. In doing so, potential host
States believe they can (and, until now, have successfully
been able to) avoid triggering the control mechanisms that
we have established to protect our rights and freedoms:
parliamentary debates, court challenges, media scrutiny,
international shaming, etc. Very often, the actual stopping
of the migrant will be carried out by a third party: an
employee of a private company, a foreign civil servant, etc.
Very often, it will be carried out in a country where mi-
grants’ rights issues do not call for intense scrutiny.

In the public discourse, our governments do little to give
the asylum seeker or the refugee a good image. On the
contrary, they emphasize the negative aspects of irregular
migration and play into the racism that makes many in
Northern societies eager for an excuse for shutting the door
on newcomers of colour. In effect, governments have suc-
ceeded in changing public opinion towards the refugee.
Irregular migrations are now considered part of interna-
tional organized crime and asylum seekers are not really
distinguished. The events of 11 September 2001 have pro-
vided the opportunity for besmirching their reputation
even further. The refugee was a very sympathetic character
in the years that followed the Indochinese exodus. She is
now regarded with suspicion. Is she bogus? Is she a criminal

or a terrorist? If we can’t know for sure, we now think that
we are better to protect ourselves at the expense of the
refugee. The benefit of the doubt has suddenly become a
dangerous concept.

Let’s give one example of the “grey zone” in which States
have been operating recently. Migrant smuggling has saved
many lives throughout history. Thanks to smugglers,
countless people escaped Nazi Germany, Franco’s Spain,
Vichy France, Central Europe during the Cold War, Viet-
nam in the 1970s, Guatemala in the 1980s, and many other
abusive regimes. The repression of migrant smuggling as it
is intended to function today would not have allowed them
to find protection elsewhere. In Canada, in a most recent
legislative change, the smuggling of ten persons or more,
without harm to persons or property, can now carry a
penalty of life imprisonment: it is more than rape at gun-
point (fourteen years maximum), it is the equivalent of a
crime against humanity such as genocide. Such an absurd
disproportion in the scale of penalties shows how deep the
fear of the much fantasized barbaric invasion is embedded
in our collective mind, despite the fact that, individually,
we are ready to recognize that, if we were in the shoes of
many refugees, we too would use migrant smuggling to
escape and protect our children from violence. This state of
affairs comes partly from the fact that governments have
wilfully blurred the distinction between migrant smuggling
and trafficking in persons, but also results from the fact that
most of the fight against migrant smuggling takes place
abroad, far from the centres of interest of the majority of
the population.

Legally or not, migrations will increase, because inequi-
ties are not being reduced on our planet. How much vio-
lence will we allow our States to exercise against asylum
seekers in order to protect the part of collective wealth that
we have appropriated for ourselves and thanks to which we
have forged such instruments as democracy, human rights,
and the Rule of Law? Without advocating in favour of the
suppression of borders and the abolition of territorial sov-
ereignty, can we imagine ways to regulate migration flows
— perhaps through meaningful development policies — that
go beyond blind repression and recognize individual hu-
man dignity? How can we combine answering migration
needs and protecting human rights?

Refugees, by definition, are orphans in a system based on
the States’ responsibility to protect the rights of those on
their territory: their own State is unable or unwilling to take
up that responsibility. They need to seek the protection of
another State, but while in transit seeking that protection,
they fall into a gaping crack in the human rights system.
States have creatively (abusively) exploited this crack
through their interception measures, as we see in the fol-
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lowing papers, which go a long way towards explaining how
badly our societies are coping with irregular migration
flows. The challenge is immense and the principle of human
rights for all everywhere seems to be the only conceptual
framework that would make sense in order to “guard the
guardian.”

Andrew Brouwer and Judith Kumin give us a very clear
picture of how interdiction mechanisms are deployed,
starting with four case studies to which we might feel drawn
back constantly in order to test our assumptions. They note
how international law standards and principles (extraterri-
toriality, maritime law, responsibility, non-discrimination,
non-refoulement, right to seek asylum, mobility rights,
rights of the child and of the family, etc.) could be used to
limit blind State repression of irregular migration flows.
They then analyze the most recent UNHCR Executive
Committee Conclusion no. 97 (LIV) 2003 on Protection
Safeguards in Interception Measures and suggest how the
future UNHCR guidelines on interception could expand on
the acquis of the conclusion.

Areti Sianni exposes the complex web of measures and
institutions that are being developed at the level of the
European Union and notes the imbalance between deter-
rence and protection, the former prevailing largely over the
latter. She indicates that there is some interest in creating a
common set of “protected entry procedures,” but deplores
that the EU directive on carrier sanctions included only the
“weakest of safeguards,” although some airline companies
have tried to fight back in courts. The externalization of
immigration controls through the EU network of Member
States’ immigration liaison officers is also challenged in at
least one national court. The international co-operation on
migration issues is very active, either with many countries
that form part of the buffer zone around Europe (including
Albania, Morocco, Turkey, Ukraine, Yugoslavia), or coun-
tries of origin (including China, Russia, Iran), or even with
regional institutions (such as Mercosur or the Andean
Community).

As could be expected, considering the notoriety of the
Tampa incident and of its consequences, several articles are
dedicated, at least in part, to Australian immigration poli-
cies. Richard Wazana (to be published, for reasons of space,
in the next issue of Refuge) offers an analysis that situates
the treatment of refugees in contemporary Australia in
direct line with the former “White Australia policy.” He
draws upon Lévi-Strauss’s distinction between the bricoleur
and the engineer to place the asylum seeker in the first
category, alongside the Aboriginals and the Asian migrants
of yesterday. He develops the four tropes that are “operat-
ing in Australia’s media, political parties and popular cul-
ture, around refugees, border protection, generosity and
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Australian culture”: the belief that White and Anglo-Saxon
Australian culture is under a constant and growing threat;
the belief that Australia, as a nation under attack, has the
right to control its borders; the belief that those seeking
asylum in Australia are not refugees but are people seeking
a better life, and that even if they are refugees, they are
queue jumpers; the belief that Australia is generous as a
recipient of refugees, thus justifying its actions of deterring
the smuggling of refugees.

Jessica Howard gives us a very precise account of the
Tampa incident and the policy implications of the “Pacific
Solution.” In line with the “whole of government ap-
proach,” the sequence of the boarding and return of a
“Suspected Illegal Entry Vessel” (SIEV) is detailed. The role
of the Australian military and police and of IOM, chosen as
lead agency over UNHCR, in the regional co-operation
model with Indonesia are underlined. The Australian pol-
icy of “disruption” of people smuggling in Indonesia is
analyzed and Howard delineates its consequences, includ-
ing, possibly, the drowning of 353 asylum seekers (mostly
women and children) with the sinking of the SIEV X (for
which Australia has refused to acknowledge any responsi-
bility). In conclusion, it is hoped that Australian policies
will not prove too attractive a model for Europe or North
America and that one will not witness the emergence of an
“Atlantic Solution” or a “European Solution.”

Jessica C. Morris compares the policies of the two coun-
tries that have successfully practiced interdiction policies
on the high seas on a large scale: Australia and the U.S. She
notes that interdiction is in stark contrast to the “deterrito-
rialization” that the universal human rights doctrine had
operated and emphasizes the “the lacuna between the
physical spaces in which states exercise jurisdictional con-
trol and the spaces in which they will assume juridical
responsibility.” She underlines that “implicit to this ‘teleol-
ogy of restriction’ is the assumption that many asylum
seekers’ claims are not well founded” and that, in line with
a “self-diagnosed territorial vulnerability,” “the goal of re-
asserting sovereignty clearly supersedes international re-
sponsibilities in this regard.” This renewed emphasis placed
on the distinction between the inside and the outside is only
limited by internal factors, and especially constitutional
provisions protecting human rights: the lack of a Bill of
Rights in Australia and the role of executive orders in the
U.S. have allowed these countries to shield their policies
from judicial scrutiny. She warns against any underestima-
tion of the forces behind restrictionist immigration con-
trols (the doctrine of plenary power at the borders is not yet
a “constitutional fossil”) and asserts that the dominant
interpretation by receiving States of their obligation to
refugees is the “‘ex gratia’ approach, implying whatever
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protection is provided results purely from humanitarian
goodwill.”

Wendy Young and Bill Frelick offer diametrically op-
posed views on one potential response to U.S. interdiction
of Haitians. Young argues in favour of an in-country or a
regional-processing approach, with co-operation between
the NGO community and American authorities. Frelick
argues against such an approach, underlining that past
experience has shown that in-country processing is used as
a fig leaf for interdiction practices that violate the non-re-
foulement principle. He draws attention to the impossibly
dangerous predicament facing those invited to ask for asy-
lum while still in the country where they are persecuted.

Unfortunately, the sum total of these articles does not
leave the reader with much hope of a replacement solution
for interdiction in the short term. Until such time as human
rights clearly prevail over any action taken by governments
or in their name by private actors, inside or outside of their
territory, for security purposes or otherwise, we are going
to witness interdiction policies and practices that put refu-
gees at risk, in the name of the protection of the comfort
and well-being of the citizens of the North. We must debate
them and, where possible, contest them.

The developments in containment policies highlight a
challenge for NGOs who, at least in the case of refugee
organizations, tend to be territorially based, paying most
attention to refugees who reach their territory. Where gov-
ernments have engaged in formal collaboration, NGOs
have followed suit and developed strong cross-border ties,
for example, the European NGOs responding to policy
developments in the EU, or Canadian and U.S. NGOs in
response to the “safe third country agreement” of 2002.
However, where the collaboration is informal between gov-
ernments, the NGOs have not been so effective. In the case
of interdicted refugees, it is not clear that NGOs have
organized themselves to make the connections.

This failure does not go unnoticed by the governments
and this is surely part of the attractiveness of interdiction as
the central measure to deal with refugee flows. As long as
the refugees are offshore, i.e. nameless, faceless, and voice-
less, there is little chance of refugees asserting legal rights or
winning advocates among the local population. And when
arefugee is effectively sent back to persecution, NGOs have
not been good at ensuring a follow-up and publicizing their
stories.

Unless a human face is given to these returnees,’ their
plight doesn’t seem real and urgent, not even to the refugee
advocates, let alone the general public. NGOs and other
advocates have options open to them for providing this
human face or for influencing authorities in adopting miti-
gating policies. All come at a cost and choices will have to

be made, but strategies can be developed for effective action
targeting public opinion and political elites, domestic insti-
tutions, and international organizations.

Some have been presented at a special meeting of the
Canadian Council for Refugees in May 2003: direct action;
presence at airports; developing research agendas; reinforc-
ing inter-NGO co-operation, as well as co-operation be-
tween governments and NGOs; strategic and co-operative
use of legal challenges; public education regarding security
and refugee protection; making use of journalism and me-
dia (sharing stories of human rights abuses and interdiction
stories); tracing the lives of refugees who have been inter-
dicted.!

Some policy options may also be explored with govern-
ments (one of them is discussed in the present issue):
protected visas; increased access to regular migration; in-
creased access to refugee protection in country of origin;
debating the role of privatization (carriers and detention
centres).

No political gain has ever been obtained without a strug-
gle. In the end, it is left to our imagination and energies to
make sure that these strategies are explored and made to
bear fruit.

Note

1. See online: <http://www.web.ca/~ccr/interdictionproceed-
ings.PDF>.

Janet Dench is Executive Director of the Canadian Council for
Refugees.

Frangois Crépeau is Professor of International Law at the
University of Montreal; Director of the Quebec Journal of
International Law; Vice-President of the Canadian Human
Rights Foundation; recently Chair of the Programme Com-
mittee of the 8" Conference of the International Association
for the Study of Forced Migrations, held in Chiang Mai,
Thailand, in January 2003.
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Interception and Asylum:
When Migration Control
and Human Rights Collide

ANDREW BROUWER AND JuDITH KUMIN

Abstract:

Preoccupied with sovereign control of access to their terri-
tories, states are devoting increasing energy and resources
to intercepting and turning back migrants before they ar-
rive at their borders. Interception measures, however,
rarely include adequate procedures to distinguish those
who need protection from those who do not. As a result,
desperate people are left with no option but to resort to
ever more dangerous and disruptive methods of migration.
This article surveys the main types of interception meas-
ures and their effects, and examines the international refu-
gee and human rights law issues raised by these practices.
It then reviews recent developments at the level of
UNHCR’s Executive Committee with regard to intercep-
tion and concludes with some suggestions for building
compliance with principles of refugee protection in the
context of interception measures.

Résumé

Soucieux de pouvoir contréler completement acces a
leur territoire, les états consacrent de plus en plus de res-
sources et d’efforts a intercepter et a renvoyer les migrants
avant méme que ces derniers n’atteignent leurs frontieres.
Dans la réalité, cependant, il est trés rare que les mesures
d’interception comportent des procédures adéquates pour
départager ceux qui ont un besoin réel de protection des
autres. Il en résulte que les gens désespérés n’ont d’autre
choix que d’avoir recours a des méthodes de migration
qui sont de plus en plus dangereuses et disruptives.

Cet article examine les principales mesures d’interception
et leur efficacité, et se penche sur les problemes soulevés
par ces pratiques au niveau du droit humain internatio-
nal et du droit d’asile. 1l examine ensuite les derniers dé-
veloppements intervenus au Comité exécutif de la HCR
sur la question de I'interception, et conclut avec des sug-
gestions visant a encourager la mise en conformité des
mesures d’interception avec les principes de la protection
des réfugiés.

Introduction

Many States which have the ability to do so find that
intercepting migrants before they reach their territories is
one of the most effective measures to enforce their domestic
migration laws and policies.

International Organization for Migration, 2001*

he blandness of this observation masks the serious-

ness of the assault on the institution of asylum posed

by interception practices. Concerned about sover-
eign control of access to their territories in an age of preoc-
cupation with national security, “irregular” migration, and the
so-called asylum-migration nexus, states are devoting more
and more energy and resources to turning back migrants before
they arrive at their borders. States regard these programs as
defences against the subversion of orderly immigration and
refugee resettlement programs by “bogus” refugees and
“queue-jumpers.” However, in practice these interception
measures leave desperate people with no option but to resort
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Interception and Asylum

to ever more dangerous and disruptive methods of migra-
tion and ultimately erode the institution of asylum.

Existing interception measures rarely include adequate
procedures to distinguish those who need protection from
those who do not. Unless current practices are either aban-
doned by states — which is unlikely — or are reformed to
conform to human rights law and refugee protection
norms, access to asylum will progressively be choked off.
Some refugees may reach asylum in a country neighbouring
their own or within their region of origin, but those oppor-
tunities may also dwindle, as countries of first asylum see
the industrialized states actively erecting barriers to prevent
asylum seekers from reaching their territories.

This article will look at the main types of interception
measures and their effects, and will examine the interna-
tional refugee and human rights law issues raised by these
practices.” It will then review recent developments at the
level of the Executive Committee of the United Nations
High Commissioner on Refugees (UNHCR) with regard to
interception and conclude with some suggestions for build-
ing compliance with principles of refugee protection in the
context of interception measures.

Definition of Interception

There is no generally accepted definition of intercep-
tion.” A provisional definition was proposed by UNHCR in
a June 2000 report:

[T]nterception is defined as encompassing all measures applied
by a State, outside its national territory, in order to prevent,
interrupt or stop the movement of persons without the required
documentation crossing international borders by land, air or
sea, and making their way to the country of prospective desti-
nation.*

This definition applies equally to actions taken on land
or at sea. For the purposes of this paper, it will not be
considered to extend to passive measures such as visa re-
quirements, which are the most common form of migra-
tion control, or the carrier sanctions which buttress visa
requirements, but rather will be limited to active interven-
tion by states to impede the movement of persons.

Indeed, UNHCR’s Executive Committee has recently
construed interception in this narrower, active sense, as:

...one of the measures employed by States to:

(i)  prevent embarkation of persons on an international
journey;

(ii)  prevent further onward international travel by persons
who have commenced their journey; or

(iii)  assert control of vessels where there are reasonable
grounds to believe the vessel is transporting persons
contrary to international or national maritime law;

where, in relation to the above, the person or persons do not
have the required documentation or valid permission to en-

5
ter...

The following case studies illustrate the types of issues
involved in interception:

Case Study No. 1

Mr. K., an Iranian writer, used false documents to flee Iran
hoping to reach Canada, where his brother is a citizen.® He
travelled by air, via Moscow and Havana. At the airport in
Havana, while transferring to the final leg of his journey, his
fraudulent documents were discovered and he was refused
permission to board his flight to Canada. Cuba is not a party
to the 1951 Convention relating to the Status of Refugees
(1951 Refugee Convention)” and did not give Mr. K. an
opportunity to claim asylum there, but put him on a plane
back to Moscow.

Before being sent back to Moscow Mr. K. was able to
telephone his brother in Canada, who alerted UNHCR in
Ottawa to his plight. UNHCR contacted their colleagues in
Moscow, to make sure that Mr. K. was not refouled to Iran
and was able to seek asylum in Russia, which is a party to
the 1951 Refugee Convention (albeit with significant short-
comings). Despite numerous requests, however, UNHCR
staff were denied access to Mr. K., who was detained at
Moscow’s International Airport. UNHCR’s office in Mos-
cow engaged a lawyer for Mr. K., who presented an asylum
application to the Russian authorities on his behalf. Never-
theless, Mr. K. was refouled to Tehran where, according to
his brother, he was detained on arrival.

Case Study No. 2

On August 26, 2001, the Tampa, a Norwegian freighter,
rescued 430 people from a sinking Indonesian ferry.® The
passengers, mostly Afghans, asked to be taken to Christmas
Island, Australia, to seek asylum. When the Tampa sought
permission to dock at Christmas Island, it was refused by the
Government of Australia, which insisted that Norway or
Indonesia should take responsibility for the asylum seekers.
Neither of those governments, however, accepted responsi-
bility. When the Tampa entered Australian waters, Australia
deployed troops to prevent the ship from reaching land,
forcing it back outside of Australia’s territorial sea.” The
master of the Tampa requested help, as some of the migrants
were in need of medical care. Yet the Australian government
would not allow the asylum seekers to enter its territory.
There was a stalemate.

© Andrew Brouwer and Judith Kumin, 2003. This open-access work is licensed under a Creative Commons Attribution-NonCommercial 4.0
International License, which permits use, reproduction and distribution in any medium for non-commercial purposes, provided the original
author(s) are credited and the original publication in Refuge: Canada’s Journal on Refugees is cited.




Volume 21

On September 1, Australia announced that it had found
a “solution”: Australia would pay the government of
Nauru, a tiny Pacific island and former Australian depend-
ent territory, an initial sum of US$10 million in aid in
exchange for Nauru’s agreement to house the asylum seek-
ers while their claims were being processed. UNHCR would
assess the claims of the asylum seekers on Nauru. Austra-
lia’s “Pacific Solution” was born.

Case Study No. 3

S., an Iragi widow, was smuggled out of Iraq in the autumn
of 2002 together with R., her nine-year-old daughter.® The
pair were brought to Iran through the marshlands of south-
ern Iraq. They remained in Iran for two months, while a
smuggler arranged forged passports of a European country
for them. In late 2002, the smuggler took them to Tehran’s
Mehrabad Airport and flew with them to Dubai. At Dubai
airport, they were to board a flight to Canada, where S. was
to be met by a man she had married by proxy. Before they
reached the passport control area at Dubai airport, S. was
told by the smuggler to pose as his wife. R., the child, was
instructed to walk ahead of the pair and not to look back or
call out to them. She passed through the exit control, but S.
and the smuggler were stopped. They were held at Dubai
airport for two days, where they were questioned separately
by the authorities. The United Arab Emirates are not Party
to the 1951 Refugee Convention. S. admitted that she was
attempting to reach Canada with the help of a smuggler and
a false passport, and was sent back to Iran. There, she was
detained at the airport for five days, before being bailed out
by someone whose assistance had been arranged by the man
in Canada whom S. had married by proxy. The Iranian
authorities gave her ninety days to leave Iran.

Meanwhile, the child, R., reached Canada, applied for
asylum, and was recognized as a refugee by Canada’s Im-
migration and Refugee Board. Mother and daughter re-
main separated, while UNHCR and Canadian government
officials grapple with the case.

Case Study No. 4

The United States actively intercepts vessels in the Caribbean
if there is suspicion of illegal migration." It has entered into
more than twenty bilateral agreements granting the right to
board foreign flagged vessels for this purpose. The nation-
alities most often intercepted are Cubans, Haitians, Domini-
cans, Ecuadorians, and Chinese. Different standards of
screening apply to the different groups. Cubans, for exam-
ple, are normally given a screening on board the migrant
vessel or on board a U.S. Coast Guard vessel to determine
whether they have a “credible fear” of persecution, though
even those found to be refugees are not ultimately permitted
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entry to the U.S., but are “resettled” in other countries in the
region. Chinese are given a written statement (in Mandarin
Chinese), which explains certain rights and a form to fill in.
Haitians reportedly need to meet the “shout test;” that is,
they must insist verbally that they wish to seek asylum. This
differential treatment raises serious questions about access
to protection and durable solutions for intercepted refugees.

State Practice

A defining prerogative of the nation-state is its right to
determine who may or may not enter and remain in its
territory.' States employ various tools in their exercise of
this basic jurisdiction. First among these are visa policies,
which, for the purposes of this article, are not considered
interception measures per se, but which clearly limit the
ability of individuals to exercise the right to seek asylum. As
John Morrison and Beth Crosland have observed: “The
imposition of visa restrictions on all countries that generate
refugees is the most explicit blocking mechanism for asylum
flows and it denies most refugees the opportunity for legal
migration.”" Some background on visa policies is included
below, as visa regimes are the main reason why asylum
seekers and other migrants resort to the services of people
smugglers, use false documents, and otherwise find them-
selves in situations where they may be intercepted.

Visa Requirements

The right to enter the territory of a state is generally reserved
to nationals of that state.' Non-nationals are often required
to obtain a visa to enter a foreign country. Visa policies allow
a state individually to assess each person seeking entry, and
permit wide discretion in admitting or refusing applicants.

Visa requirements rarely apply uniformly to all foreign
nationals,” but instead reflect a state’s political, economic,
or historical ties. Industrialized countries frequently im-
pose visa requirements on countries that produce large
numbers of refugees, asylum seekers, or irregular migrants.
The introduction by Canada in December 2001 of visa
requirements for citizens of Hungary and Zimbabwe, for
example, was in direct response to the large number of
asylum seekers from those two countries.'

Visa requirements clearly have significant implications
for asylum seekers. In order to obtain a visa, an applicant
must present a valid passport, but a person who fears
persecution at the hands of his or her government is un-
likely to take the risk of approaching the authorities for a
travel document. As observed by a joint Council of
Europe/UNHCR Experts Roundtable, “Often it is impossi-
ble, or too dangerous, for a refugee to obtain the necessary
travel documents from the authorities.”” In other cases,
where government institutions have collapsed due to civil
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war (e.g. Somalia), there is simply no agency to issue pass-
ports. Even when asylum seekers do have passports, they
may be unable to travel to an embassy to apply for a visa.
Moreover, as observed above, embassies and consulates are
unlikely provide a visa to an individual for the purpose of
seeking asylum.

Visa policy is increasingly being harmonized region-
ally.” As a result, not only individual countries but also
entire regions are becoming inaccessible to asylum seekers.
As noted by Human Rights Watch and other NGOs: “Des-
perate people will resort to desperate measures. With all
other options closed, migrants and asylum seekers have
been forced to make use of illegal and dangerous means of
entry via sophisticated trafficking and smuggling rings.”"

Responses to Smuggling and Trafficking in Persons

Smuggling and trafficking in persons are of growing concern
to the international community. Smuggling in persons has
been defined in the 2000 Protocol against the Smuggling of
Migrants by Land, Sea and Air as “the procurement, in order
to obtain, directly or indirectly, a financial or other material
benefit, of the illegal entry of a person into a State Party of
which the person is not a national or a permanent resi-
dent.”” Among those being smuggled are persons who are
on the move for a variety of reasons, including: individual
or group persecution; generalized violence; other human
rights violations; external aggression, occupation or foreign
domination; natural or economic disasters; extreme pov-
erty; striving for betterment; or a mixture of these motives.*!

People smuggling is a business, and in principle involves
willing parties — the smuggler who seeks to make money,
and the person being smuggled who wants or needs transit.
The demand for the services of people smugglers is driven
by a combination of shrinking legal migration opportuni-
ties, especially for asylum seekers and poorer migrants from
the South, and expanding migration control activities, such
as interception.

Trafficking, on the other hand, has been defined in a
companion protocol, the 2000 Protocol to Prevent, Sup-
press and Punish Trafficking in Persons, Especially Women
and Children:

“Trafficking in persons” shall mean the recruitment, transpor-
tation, transfer, harbouring or receipt of persons, by means of
the threat or use of force or other forms of coercion, of abduc-
tion, of fraud, of deception, of the abuse of power or of a
position of vulnerability or of the giving or receiving of pay-
ments or benefits to achieve the consent of a person having
control over another person, for the purpose of exploitation.
Exploitation shall include, at a minimum, the exploitation of
the prostitution of others or other forms of sexual exploitation,

forced labour or services, slavery or practices similar to slavery,
. 22
servitude or the removal of organs...

Though often lumped together for discussion purposes,
it is important to recognize some of the significant differ-
ences between smuggling and trafficking in persons. Traf-
ficking in persons is inherently coercive and exploitative.
As the Protocol definition emphasizes, trafficking involves
the threat or use of force and the abuse of power over
vulnerable persons, and may even involve abduction. Peo-
ple are trafficked for the purposes of sexual or work exploi-
tation. Yet among those who are trafficked may well be
some who need international protection, whose vulnerabil-
ity to traffickers may originally have been a result of inse-
curity in their place of origin. Some of those who end up
being trafficked may have begun their journeys intending
to simply avail themselves of the assistance of smugglers.
Furthermore, having come under the control of traffickers,
trafficked persons should be recognized as presumptively
in need of protection from further exploitation.

Smugglers and traffickers in persons frequently employ
the same means to transport people, such as fraudulent
travel documents or clandestine attempts to reach a state’s
territory by sea. States’ concerns about smuggling and traf-
ficking are motivated by a mixture of factors including
national security, sovereignty, and the “integrity” of immi-
gration programs, as well as concern about the safety and
human rights of those being smuggled and trafficked. How-
ever, as noted, most enforcement measures designed to
prevent illegal or unauthorized migration, such as the visa
controls described above, or the carrier sanctions and im-
migration control activities discussed below, have the un-
intended effect of encouraging the expansion of smuggling
and trafficking networks.

Carrier Sanctions

Visa requirements may discourage irregular migration but
they do not necessarily prevent persons without visas from
arriving at a port of entry and seeking admission. The pro-
hibition on refoulement of refugees* contained in the 1951
Refugee Convention means in practice that a person who
arrives at the frontier of a state party and makes a refugee
claim must have the merits of that claim considered before
being removed, regardless of whether the individual holds a
valid visa. It should be noted that the non-refoulement prin-
ciple is not limited to states party to the 1951 Refugee
Convention; non-refoulement has also evolved into a norm
of customary international law.”

In order to enforce visa requirements, many states im-
pose financial penalties on carriers that bring improperly
documented persons into their territory.” Article 27 of the
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1990 Schengen Implementation Agreement, for example,
obliges all members of the EU to implement carrier sanc-
tions.”” This was followed in 2001 by a European Council
Directive® to harmonize penalties against carriers trans-
porting undocumented passengers. Canadian legislation
imposes steep penalties on transport companies that bring
improperly documented persons to Canada, including for
the costs of detention, return, and, in some cases, medical
care.””

Carriers, seeking to avoid such sanctions, are thus put
into the position of having to check travellers’ documents
before allowing them to board. Airline representatives and,
in some cases, private security companies hired by airlines
are trained to identify false or improper documentation
and to prevent the embarkation of persons without ade-
quate travel documents and visas.*® Governments and the
International Air Transport Association (IATA), which
represents the global airline industry, have provided train-
ing to carrier personnel on detection of fraudulent docu-
ments. As well, pursuant to the 1944 Chicago Convention,”
many airlines have negotiated memoranda of under-
standing with states, which waive sanctions where airlines
can demonstrate strict good-faith adherence to document
control procedures. In some cases sanctions may also be
waived where the improperly documented passenger is
subsequently found to be a refugee.*

The transport industry is not necessarily happy about
having to undertake immigration control activities. IATA
indicates that its members see immigration control as a
matter that ought be left in the hands of states, which have
the expertise and jurisdiction to examine the credibility of
asylum claims and the obligation to protect refugees.”

With respect to activities at sea, the actions taken to avoid
fines have had even more dramatic results, for example,
when undocumented stowaways are discovered on board.
As Morrison and Crosland observe:

Unfortunately, in the case of commercial sea vessels such proac-
tive action by ship’s crews to avoid carrier fines is known to
sometimes have fatal consequences. International Maritime
Organisation guidelines given to ships crew on the detection of
stowaways make no reference to the right to asylum or the
dangers of refoulement.”*

Immigration Control Officers, Airline Liaison Officers,
and Migration Integrity Officers

In order to assist carriers in complying with carrier sanctions
legislation, some states deploy immigration control officers
(ICOs) to foreign transit hubs used by “improperly docu-
mented” persons en route to their territory. As a rule, these
officers provide training and expertise to carriers and offi-
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cials of other countries in the identification of fraudulent
documents. Canadian government officials are careful to
emphasize that immigration control officers do not have
extraterritorial powers and act solely in an advisory capac-
ity.” However, like airline personnel themselves, they do not
appear to have any mandate to examine the intercepted
person’s motivation for migration or to address any need for
international protection.

In a document tabled in the House of Commons in
November 2002, Citizenship and Immigration Canada
(CIC) described the role of Canada’s ICOs as: “monitoring
airlines for MOU compliance and providing training, ex-
pert guidance and support to airline staff and local authori-
ties abroad in order to reduce irregular migration to
Canada.” The document goes on to emphasize the ICO
intelligence-gathering role, which it says is “essential to
efforts toward the development of a more proactive ‘intel-
ligence-led’ approach to combating global irregular migra-
737 Regarding the relationship between immigration
control officers and airlines, CIC asserts: “The focus of ICO
airport activities has been and should continue to be the
transfer of skills and information. The primary responsibil-
ity for passenger screening remains with the airlines.”?

Canada currently has a large global network of such
officers,” now called “Migration Integrity Officers”, who
work under the newly created Intelligence Branch of CIC.
Between 1996 and late 2002, Canada’s immigration control
personnel are reported to have interdicted “more than
40,000 people abroad attempting to travel to Canada with
improper documents.”*

Canada is not alone in its use of immigration control
officers. Australia, Denmark, Germany, the Netherlands,
the UK, and the United States all post officials at their
consulates and embassies abroad to advise airlines and
other governments on fraudulent documents. The UK ex-
panded its airline liaison officer presence fourfold in 1999,
putting officers in twenty international airports.*

The impact of airport interceptions on refugee protec-
tion is difficult to quantify. As noted, immigration control
officers and airline liaison officers are not mandated to
examine the reasons for an intercepted person’s attempt to
enter the country of prospective destination. A senior Ca-
nadian official has indicated that Canadian practice is to
refer intercepted asylum seekers to the local UNHCR office,
in those cases where the interception has taken place in a
state that is not party to the 1951 Refugee Convention.*
However, there is no data available to corroborate this
assertion. There is no information, for example, about how
many of the 40,000 “improperly documented” travellers
reportedly intercepted by or with the assistance of Cana-
dian immigration control officers were given an opportu-

tion.
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nity to indicate their need for asylum, if any, or what
procedures were followed. There is no information on how
many were referred to UNHCR, how many were referred
to local asylum authorities, how many were simply turned
back, or what happened to them.

As the Council of Europe/UNHCR Experts Roundtable
observed in relation to EU interception practices:

It is impossible to be precise about the number of refugees who
are denied escape due to stringent checks by transport compa-
nies. The number is considered to be on the rise, however, not
least since transport companies have been assisted by Govern-
mental liaison officers in verifying travel documents.*’

Interception to Avoid “Asylum Overload”

The deployment of airline liaison officers or immigration
control officers to advise carriers on detecting fraudulent
documents is not the only focus of interception measures
employed by states at foreign airports. In mid-2001, the UK
began to intercept individuals abroad because of the expec-
tation that they would apply for asylum in the UK, even
though they possessed valid documentation for entry. Such
actions go beyond UNHCR’s suggested definition of inter-
ception, which is limited to stopping the movement of
persons “without the required documentation.”

The action in question concerns measures implemented
by the UK at Prague airport, in which Czech citizens of
Roma origin who were intending to travel to London were
intercepted prior to boarding. By 2000, the UK government
had grown increasingly concerned about the number of
Czech Roma asylum seekers arriving in the UK. Although
authoritative statistics are not available, according to UK
Home Office information, the majority of these applica-
tions were unfounded — notwithstanding the fact that the
Home Office recognized that discrimination, harassment,
and even persecution of Roma citizens did occur in the
Czech Republic.*

The UK therefore proceeded to conclude an arrange-
ment with the Czech authorities allowing the UK to set up
a pre-entry clearance procedure at the Prague airport. As
Czech citizens were not required to obtain a UK visa for
travel to the UK, the travellers were stopped on alleged
grounds that they were not genuinely seeking entry for the
limited period allowed for visitors and business travellers.
Although the UK has maintained that the pre-clearance was
not discriminatory, it appears that most of those stopped
were Roma. According to testimony before the UK High
Court by the European Roma Rights Centre, during the
period July 2001 through April 2002, “of 6170 passengers
who were Czech nationals but not Roma, only 14 [or fewer

than 1 per cent] were refused entry, while of 78 who were
apparently Roma, 68 [or 90 per cent] were refused.”*

The UK actions in Prague raise questions not only about
the discriminatory effect of the pre-clearance practice, but
also about the restriction of the individual right to seek
asylum. A legal challenge of the UK’s pre-screening practice
was unsuccessful at first instance and in the Court of Ap-
peal, where the UNHCR filed an amicus curiae brief* argu-
ing that the UK practice was not compatible with the
principle of good faith in the implementation of interna-
tional law. The case has been further appealed to the House
of Lords by the NGO Liberty.

Maritime Interception

The most widely publicized and most visible type of inter-
ception is that conducted at sea (often also referred to as
“interdiction”). The best-known actions are those of the
U.S. Coast Guard in the Caribbean and of the Australian
navy in waters separating Australia from Indonesia. But
other countries, including Greece, Italy, Malaysia, Spain,
Turkey, and Yemen, also intercept vessels suspected of car-
rying improperly documented migrants or asylum seekers,
whether in the territorial sea, in contiguous waters,” or on
the high seas, in international waters. While Canada does
not engage directly in maritime interception on its own, it
has been involved in joint interception activities with other
states.*®

Analogous to the interception of improperly docu-
mented travellers at foreign airports, countries generally try
to intercept boats while they are still in international waters,
to prevent them from entering territorial waters or reaching
shore. Interception is sometimes done in the context of
anti-trafficking and anti-smuggling operations.*

In most instances, the aim after interception is the return
without delay of all migrants to their country of origin.
Passengers are rarely disembarked on the territory of the
intercepting state. When they are not returned directly to
the country of embarkation, whether this is their country
of origin or one through which they transited, they may be
taken to a third country which agrees to their disembarka-
tion.”

An area of considerable complexity is rescue at sea. States
have an obligation under international maritime law to
rescue those on unseaworthy vessels.” But when such ves-
sels are carrying irregular migrants and the seaworthiness
of the vessel is open to judgment, activities that are charac-
terized as “rescue” may in fact be designed primarily to
intercept and prevent entry into territorial waters. Even
where an act is clearly one of rescue, required by interna-
tional maritime law, the question of how states treat rescued
asylum seekers remains.”
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In terms of numbers, the U.S. would appear to be the
leader in maritime interception. From 1982 through 2002,
the U.S. Coast Guard intercepted 185,801 people at sea.”
Most were from Haiti, the Dominican Republic, or Cuba,
though Ecuadorians, Chinese, and others have also been
intercepted.™

The US Committee for Refugees reports that: “Inter-
dicted migrants were not entitled to any asylum screening,
regardless of whether they were interdicted in international
waters or US territorial waters. The INS does, however,
provide a minimal level of asylum screening to interdicted
persons on an ad hoc basis and slightly more screening to
Chinese and Cubans” than to others.”® Any Haitians or
other migrants who manage to evade the Coast Guard and
arrive on U.S. territory by sea are subjected to “expedited
removal” proceedings. These proceedings include manda-
tory, indefinite detention, without possibility of bail, and
little opportunity to make an asylum claim.’® (Cuban na-
tionals, however, are exempted from the expedited removal
procedure.)

Australia also engages in maritime interception. Since
the Tampa incident, highlighted in Case Study No. 2, Aus-
tralia has instituted a number of measures. One of the first
was “excision” of certain of its territory from its “migration
zone.” This legal fiction was designed to remove the pro-
tection of Australia’s immigration and asylum laws from
unauthorized arrivals to those territories which were most
easily and frequently accessed by migrant ships (e.g. Christ-
mas Island and Ashmore Reef).”’

The next was to build on the Nauru experience and start
negotiating similar arrangements with other states in the
region. In October 2001, Australia announced that Papua
New Guinea would build a refugee-processing centre for
intercepted Australia-bound asylum seekers, in exchange
for an initial aid package of US$500,000. Nauru and Papua
New Guinea became part of Australia’s “Pacific Solution”
to “irregular migration.”

Under the policy, Australia intercepts ships on the high
seas believed to be headed toward their territory and diverts
the passengers who claim asylum to one of the third states
with which Australia has entered into a contract for the
reception of asylum seekers. Such states need not them-
selves be parties to the 1951 Refugee Convention — and to
date none has been. With the exception of the passengers
on the Tampa, whose claims the UNHCR agreed to assess,
examination of asylum claims is done by Australian
authorities. Asylum seekers who somehow do manage to
enter Australian territory and claim asylum there, including
children, are mandatorily detained, often in remote loca-
tions and under difficult conditions.*

Refuge
]

Number 4

Many of the refugee protection and human rights issues
raised by maritime interception are the same as those raised
by interception at airports: namely, the right to seek and
enjoy asylum, and non-refoulement. In addition, there are
important questions that need to be considered regarding
the safety of those who are intercepted and the widespread
use of lengthy detention in poor conditions.

Regional Agreements

There is a growing trend towards regional and international
harmonization and co-operation on migration control, in-
cluding not just visa and carrier liability policy, but also
interception and enforcement programs.

The G8’s ad hoc Migration Experts working group, for
example, finalized in October 2002 a set of “Best Practices
for Document and Passenger Screening and Related Work
at Airports.”” The Inter-governmental Consultations on
Asylum, Refugees and Migration Policies in Europe, North
America and Australia (IGC) held a workshop on intercep-
tion for its members in late 2002.*° Co-operative strategies
for interception have likewise been under intense discus-
sion at the Regional Conference on Migration (the Puebla
Process), of which Canada and the U.S., as well as Mexico
and the Central American states, are members; in the Bu-
dapest Process of European states; and at the wider Bali
Conference of thirty-three states, which is focused specifi-
cally on enforcing migration control. There are numerous
other such regional groupings: for instance, the Manila
Process; the Asia-Pacific Consultation; and the “5+5”
Group of Western Mediterranean states, to cite just a few.

These fora are all state-driven and conduct their meet-
ings largely behind closed doors. Civil society groups are
generally not represented. Although the intergovernmental
organizations mandated to oversee the protection of refu-
gees and human rights are at times invited — as in the Puebla
group — they generally participate only as observers.

Summary of Refugee Protection Concerns

The preceding discussion has highlighted a number of areas
where migration control and refugee protection imperatives
come into conflict. For instance:

+ Visa policies rarely accommodate the special situation of
asylum seekers and thus either prevent escape or leave
persons little choice but to resort to the services of people
smugglers and traffickers;

+ Carrier sanctions serve to enforce visa regimes, but put the
task of screening passengers’ documents into the hands of
private agents who are neither mandated nor trained to
identify asylum seekers and refugees;

+ Immigration control officers assist carriers in complying
with carrier liability legislation, helping to distinguish be-
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tween genuine and fraudulent documents; they do not have

a refugee protection mandate;

+ Interception measures may restrict the right to seek and
enjoy asylum from persecution;

+ Maritime interception, like interception at airports, fre-
quently lacks any mechanism to distinguish refugees from
non-refugees, resulting in summary returns of those inter-
cepted; moreover, where persons intercepted at sea are
provided with an opportunity to claim asylum, this is often
ad hoc and inconsistent;

+ Interception frequently results in arbitrary detention,
sometimes under conditions below minimum standards;

+ Interception measures by individual states lack transpar-
ency; moreover, there is growing state co-operation on
migration control without adequate involvement of civil
society organizations or of the UNHCR.

At heart, all of these concerns flow from the basic obser-
vation that interception measures as currently imple-
mented, whether at sea or on land, consistently fail to
distinguish between persons who need international pro-
tection and those who do not, and thus do not provide
refugees with the protection to which they are entitled
under international law. One of the reasons for this failure
is the premise of many states that they are not constrained
by their domestic laws or even by international law, so long
as the interception activities are conducted beyond their
own borders. Similarly, when interception is conducted by
private agents, such as carriers, states sometimes argue that
they are not responsible.

International Law

What are the international legal obligations of states in the
context of interception? That states have a sovereign right to
control access to their territory is evident. But are there any
limits on how they do so? One obvious restriction arises
from international refugee law, namely, the principle of
non-refoulement. States parties to the 1951 Refugee Conven-
tion are prohibited, under Article 33.1, from returning in-
dividuals to persecution. That this applies to refugees and
asylum seekers at ports of entry, as well as those who claim
asylum from within the territory of a state party, is not
generally disputed. But what application does this principle
have to activities undertaken by states beyond their own
territory? And what is the relevance of other international
human rights and refugee law norms, in relation to extrater-
ritorial interception?

Extraterritoriality

Itis sometimes argued that interception, which by definition
takes place outside the territory of the intercepting state,
does not engage the international human rights and refugee

law responsibilities of intercepting states, including the pro-
hibition on refoulement. Further, some states seem to take
the position that as long as the interception is done by a third
party, whether a transport company staff person or the crew
of a privately owned ship that has been instructed to rescue
passengers on a ship in distress, states are not responsible.®
However, neither the general law of state responsibility nor
international refugee and human rights law supports these
arguments.

The International Law Commission’s Articles on Re-
sponsibility of States for Internationally Wrongful Acts,”
adopted with consensus on “virtually all points”® in 2001,
were developed over the course of some thirty years of
research, drafting, and debate by the world’s leading inter-
national jurists. The Articles do not attempt to propose new
law but rather to codify existing norms. As such, they
represent the highest authority for attributing responsibil-
ity to states.

Article 1 provides that: “Every internationally wrongful
act of a State entails the international responsibility of that
State.” Article 2 proceeds to lay out the conditions for such
a wrongful act, namely, “when conduct consisting of an act
or omission (a) is attributable to the State under interna-
tional law; and (b) constitutes a breach of an international
obligation of the State.”

With respect to attribution of conduct to a state, three
articles are relevant to the interception context:

Article 4(1): The conduct of any State organ shall be considered
an act of that State under international law, whether the organ
exercises legislative, executive, judicial or any other functions,
whatever the position it holds in the organization of the State,
and whatever its character as an organ of the central govern-
ment or of a territorial unit of the State.

Article 5: The conduct of a person or entity which is not an
organ of the State under article 4 but which is empowered by
the law of that State to exercise elements of the governmental
authority shall be considered an act of the State under interna-
tional law, provided the person or entity is acting in that capac-
ity in the particular instance.

Article 8: The conduct of a person or group of persons shall be
considered an act of a State under international law if the person
or group of persons is in fact acting on the instructions of, or
under the direction or control of, that State in carrying out the
conduct.

With regard to extraterritorial application of interna-
tional law, the Articles clearly provide that state responsi-
bility attaches to any internationally wrongful act that is
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properly attributable to the state. The place where such an
act occurs is simply not a relevant consideration. As Sir
Elihu Lauterpacht and Daniel Bethlehem observe with re-
spect to the extraterritorial application of the 1951 Refugee
Convention:

The responsibility of the Contracting State for its own conduct
and that of those acting under its umbrella is not limited to
conduct occurring within its territory. Such responsibility will
ultimately hinge on whether the relevant conduct can be attrib-
uted to that State and not whether it occurs within the territory
of the State or outside it.%

In support of this proposition the authors cite a range of
human rights treaties and case law from the European
Court of Human Rights and the UN Human Rights Com-
mittee.®

The fact that it is airline staff who are checking docu-
ments and denying passage does not absolve states of re-
sponsibility, as the airline is simply acting on the basis of
carrier liability legislation imposed by the state, or even, in
some cases, direct advice from an Immigration Liaison
Officer. Nor can a state deny responsibility for persons who
have been brought aboard a private ship if the master of that
ship was acting on instructions from the state in question.’
The Articles on State Responsibility do not allow for such
distinctions between a state organ and a person, group, or
entity acting for, or under the direction or control of, the
state. Indeed, in the Commentary on Article 5, UN special
rapporteur James Crawford explicitly includes in the ambit
of the article the situation where “Private or state-owned
airlines may have delegated to them certain powers in
relation to immigration control or quarantine.”®®

Lauterpacht and Bethlehem make a similar point specifi-
cally with regard to the principle of non-refoulement:

[P]ersons will come within the jurisdiction of a State in circum-
stances in which they can be said to be under the effective
control of that State or are affected by those acting on behalf of
the State more generally, wherever this occurs. It follows that
the principle of non-refoulement will apply to the conduct of
State officials or those acting on behalf of the State wherever this
occurs, whether beyond the national territory of the State in
question, at border posts or other points of entry, in interna-
tional zones, at transit points, etc. [emphasis adcled]69

In summary, at international law, no distinction is made
for actions taken outside of state territory, nor for actions
taken by those acting for or under the direction or control
of the state when it comes to attribution of responsibility.
While the law is clear on this point, it is worth observing
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that, from a human rights perspective, to hold otherwise
would be to render the international refugee protection
regime ineffective. States would be able to avoid their inter-
national obligations, creating a human rights vacuum for
intercepted refugees and asylum seekers.

International Maritime Law

State responsibility and sovereignty issues are even more
complicated in the maritime context, where in addition to
general international law norms of state responsibility there
is a well-established Law of the Sea. States have the right
under international maritime law to assert jurisdiction in
relation to migration not just in their territorial seas but also
in the “contiguous zone” between the territorial sea and the
high seas.”” While interception on the high seas without
authorization of the flag state would appear to be a prima
facie violation of the principle of free navigation of interna-
tional waters under the Law of the Sea,”* there is a counter-
vailing emerging obligation to intercept in order to combat
certain types of crime, including smuggling and trafficking
in persons.’? Similarly, as noted above, states are obliged to
go to the aid of ships in distress regardless of where they are.”

Both the anti-smuggling and anti-trafficking provisions
and the general obligation of rescue are tightly bound up
with maritime interception practices. Often those who are
travelling “irregularly” by sea are victims of smugglers and
traffickers, and their vessels are frequently unseaworthy.
Even where smugglers or traffickers are not involved, un-
seaworthy vessels appear to be the norm. At the same time,
however, “rescue” is easily used by an intercepting state as
away around the normal obligation to seek the permission
of a flag state before intercepting and boarding a vessel on
the high seas or even in another state’s territorial sea or
contiguous zone.

From the perspective of refugee protection, the key ques-
tion in maritime interception is, what happens to inter-
cepted asylum seekers? Whatever the legality of the initial
interception and boarding of a vessel, the act of so doing is
a de facto exercise of jurisdiction over those on board the
ship. This exercise of jurisdiction, whether motivated by
rescue, anti-trafficking, or anti-smuggling criminal law en-
forcement, or migration control, brings with it the range of
responsibilities all states have at international law. It is
clearly within the scope of Articles 4 or 5 on State Respon-
sibility and so triggers international refugee and human
rights law obligations for the state. Whether on land or at
sea, the extension of state enforcement mechanisms beyond
state territory carries with it an obligation to ensure inter-
national protection for those who require it,”* and must be
exercised within the parameters of international law.
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The Right to Seek and Enjoy Asylum

Everyone has the right to leave any country, including his
own. This basic human right was recognized by the General
Assembly of the United Nations in Article 13 (2) of the 1948
Universal Declaration of Human Rights (UDHR) and is
included in a number of human rights treaties, notably the
1966 International Covenant on Civil and Political Rights
(ICCPR).”

The right of every person to seek and enjoy asylum
likewise is enshrined in the 1948 UDHR, in Article 14(1).
Both the 1948 American Declaration of the Rights and
Duties of Man and the 1969 American Convention on
Human Rights include the right to asylum as well.” The UN
General Assembly reaffirmed its commitment to this right
in a resolution in 2000, and “[called] upon all States to
refrain from taking measures that jeopardize the institution
of asylum.”” Interception measures that preclude exercise
of the right to seek and enjoy asylum by preventing travel
to a state party to the 1951 Refugee Convention would
appear to be in violation of these key provisions.

Notwithstanding the clear language of these instru-
ments, however, the 1951 Refugee Convention itself does
not include a right to asylum but focuses instead on the
non-refoulement obligation that attaches to states. States
parties to the 1951 Refugee Convention have a good-faith
obligation to refrain from actions that run contrary to the
principles and objectives of this instrument.” This would
include actions that directly or indirectly undermine the
very institution of asylum.

UNHCR, in its intervention before the UK Court of
Appeal in the case of European Roma Rights Centre and
Others v. The Immigration Officer at Prague Airport, argued
that the UK’s pre-entry clearance procedure was not com-
patible with the UK’s general obligation to implement its
international obligations in good faith — and specifically, its
obligations as a state party to the 1951 Refugee Convention.”

Moreover, as Andrew Shacknove has argued,

Although no right to receive asylum yet exists in international,
regional or municipal law ... a willingness to provide asylum is
the litmus test for the commitment by affluent states to human
rights. Affluent states cannot expect other, more vulnerable nations
to execute demanding reforms or improve human rights condi-
tions and at the same time claim that it is beyond their own

. . . 80
substantial means to sustain a commitment to asylum.”

Non-refoulement

Underpinning the right to seek and enjoy asylum from
persecution is the fundamental state obligation of non-re-
foulement. This principle prohibits states and their agents

from returning, directly or indirectly, any person “in any
manner whatsoever” to a territory where they may be sub-
jected to persecution or torture.* The prohibition applies
irrespective of whether such persons have been formally
recognized as refugees.® It is explicitly included in the 1951
Refugee Convention,” the 1984 Convention Against Tor-
ture (CAT),* and several regional treaties.* The UN Human
Rights Committee has found that the principle of non-re-
foulement is also a component of Article 7 of the 1966
ICCPR.* Unlike the right to asylum, the non-refoulement
obligation is binding on parties to these treaties at interna-
tional law. Non-refoulement is also recognized as a principle
of customary international law*” and is progressively evolv-
ing into a peremptory norm of international law.*

The principle of non-refoulement does not include any
explicit geographical limitation,* nor is it limited in appli-
cation to the actions of official state representatives. And
while Article 33.2 of the 1951 Refugee Convention provides
an exception to the non-refoulement principle where there
are serious security or criminality issues and the individual
poses a danger to security or to the community, Article 3 of
the 1984 CAT allows no such derogation where there is a
substantial risk of torture on return.

The direct removal of a refugee or an asylum seeker to a
country where he or she fears persecution is not the only
manifestation of refoulement. The removal of a refugee or
asylum seeker from one country to another that will sub-
sequently send the refugee onward to the place of feared
persecution constitutes indirect refoulement, for which sev-
eral countries may bear joint responsibility.”

In the context of interception, the principle of non-re-
foulement comes into play as soon as a state intercepts (and
thereby assumes some degree of jurisdiction over) a person
or group of persons. In order to comply with the non-re-
foulement obligation, prior to removing the person to his
or her country of origin, the state must satisfy itself that the
intercepted person will not face persecution on a ground
enumerated in the 1951 Refugee Convention, or torture,
upon return.” To deny an asylum seeker access to fair and
effective procedures for the determination of his or her
refugee claim could result in refoulement,* in violation of
international law.

Despite the absence of any explicit territorial limitation
in the 1951 Refugee Convention, it has been argued that the
non-refoulement principle in the 1951 Refugee Convention
does not have extraterritorial effect. In Sale v. Haitian Cen-
ters Council, Inc.” the U.S. government argued, and the
majority of the U.S. Supreme Court accepted, that the term
refoulement only applies to expulsion from a state’s terri-
tory, and does not cover the situation where a person is
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seized outside of the territory and returned to his or her
country of origin.

The U.S. Supreme Court decision in Sale v. Haitian
Centers Council, Inc. has been subjected to widespread criti-
cism from the human rights and refugee law community
for upholding an incorrect interpretation of Article 33. Guy
Goodwin-Gill has argued vigorously that the Court incor-
rectly narrowed the true scope of the provision, asserting
that the provision unambiguously does have extraterrito-
rial effect.” UNHCR itself, whose mandate it is to supervise
the application of the provisions of the 1951 Refugee Con-
vention,” took the same position in its amicus curiae brief
submitted to the U.S. Supreme Court.” Considering the
same issues and facts, the Inter-American Commission on
Human Rights found that Article 33 had no geographical
limitations and accordingly applied on the high seas.”

The application of the provision to the interception con-
text was also directly asserted by participants in an experts’
roundtable on the principle of non-refoulement, organized
in 2001 in the context of UNHCR’s Global Consultations
on International Protection:

The principle of non-refoulement embodied in Article 33 en-
compasses any measure attributable to the State which could
have the effect of returning an asylum-seeker or refugee to the
frontiers of territories where his or her life or freedom would be
threatened, or where he or she is at risk of persecution, includ-
ing interception, rejection at the frontier or indirect refoule-

98
ment.

Finally, it is worth noting that both the 2000 Protocol
against the Smuggling of Migrants, and the 2000 Protocol
to Prevent, Suppress and Punish Trafficking in Persons,
though not yet in force, include a “saving clause” which
explicitly requires that measures taken pursuant to the
protocols conform with the principle of non-refoulement
under Article 33 of the 1951 Refugee Convention.”

In practical terms, then, the principle of non-refoulement
implies a positive obligation on states that intercept “ir-
regular migrants” to provide them with an opportunity to
claim asylum and to assess their claim fairly and effectively
prior to returning them.'” Those who establish that they
are refugees in the sense of the 1951 Refugee Convention or
who would face torture if they were returned must be
protected from return. While the intercepting state, by
virtue of having exercised jurisdiction over the refugee, has
primary responsibility for the protection of the intercepted
refugee, it need not necessarily be the one to provide long-
term asylum; the 1951 Refugee Convention contemplates
the possibility of inter-state responsibility sharing.'"
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Non-discrimination

The principle of non-discrimination is well established at
international human rights and refugee law. It is guaranteed
in Article 2 of the 1948 UDHR,!** Article 2(1) of the 1966
ICCPR,'” and Article 2(2) of the 1966 International Cove-
nant on Economic, Social and Cultural Rights (ICESCR).'*
It is also, of course, the motivating principle of the 1969
Convention on the Elimination of All Forms of Racial Dis-
crimination (CERD).!%

The principle of non-discrimination is included in the
1951 Refugee Convention itself. Article 3 provides: “The
Contracting States shall apply the provisions of this Con-
vention to refugees without discrimination as to race, relig-
ion or country of origin.”

The common saving clauses of the 2000 Smuggling and
Trafficking Protocols apply these principles of interna-
tional law directly to the interception context:

The measures set forth in this Protocol shall be interpreted and
applied in a way that is not discriminatory to persons on the
ground that they are victims of trafficking in persons. The
interpretation and application of those measures shall be con-
sistent with internationally recognized principles of non-dis-

.. 106
crimination.

Whatever the provisions of the domestic laws of inter-
cepting states, it is clear that at international law, intercep-
tion measures may not target particular groups or
individuals on the basis of race, religion, sex, ethnicity,
political opinion, nationality, country of origin or physical
incapacity."” Prima facie, the maritime interception prac-
tices of the U.S. and the airport interceptions of the UK
violate this fundamental principle.

Mobility rights

The right to leave a country is guaranteed by Article 13(2)
of the Universal Declaration of Human Rights. Article 12 of
the 1966 ICCPR likewise guarantees the freedom to leave any
country,'”® and emphasizes the importance of this right by
expressly limiting the circumstances in which this right can
be restricted, namely, only where the restrictions “are pro-
vided by law, are necessary to protect national security,
public order (ordre public), public health or morals or the
rights and freedoms of others, and are consistent with the
other rights recognized in the present Covenant.” Article
22(2) of the American Convention on Human Rights makes
similar provision.

The UN Human Rights Committee had occasion to
discuss the application of this right in the context of inter-
ception in its Concluding Observations on Austria. There
the Committee expressed concern that Austria’s regime of
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carrier sanctions and other “pre-frontier arrangements”
may violate Article 12(2)."” Likewise during its considera-
tion of France, the Committee observed:

The Committee is furthermore concerned at the reported in-
stances of asylum seekers not being allowed to disembark from
ships at French ports, without being given an opportunity to
assert their individual claims; such practices raise issues of

compatibility with article 12, paragraph 2, of the Covenant.'”

Absent compelling reasons of national security or other
applicable grounds cited in Article 12(3), interception
measures that result in the return of the person to their
country of origin appear to be inconsistent with the Article
12(2) obligations of states parties to the ICCPR. This ap-
plies not solely with respect to asylum seekers and refugees,
but rather to all persons.

Further, in General Comment 27, the Human Rights
Committee asserted that the freedom to leave the territory
of a state includes the right to choose the state of destina-
tion. This freedom also applies to “an alien being legally
expelled from the country...(subject to the agreement of
the state).”""! While the General Comment does not directly
contemplate the circumstances of interception, there is a
clear analogy where it is established that the state is exerting
jurisdiction over the intercepted person’s movement. In
such circumstances, while Article 12(2) does not explicitly
require the intercepting state to allow entry to its own
territory, it does require that the intercepted person be
allowed to choose her or his state of destination. Especially
where important rights such as life or freedom from torture
are concerned, individuals must be allowed to choose an
alternate state of destination where the rights will be re-
spected.'? To the extent that intercepted persons are denied
an opportunity to choose an alternate destination, inter-
ception thus violates the right to leave one’s country.

Family Unity and Children’s Rights

Another area of international law that is directly relevant to
interception is that of child protection and protection of the
family. The 1989 Convention on the Rights of the Child
requires that, “In all actions concerning children, whether
undertaken by public or private social welfare institutions,
courts of law, administrative authorities or legislative bod-
ies, the best interest of the child shall be a primary consid-
eration.” States parties must: “ensure the child such
protection and care as is necessary for his or her well-being,
taking into account the rights and duties of his or her
parents, legal guardians, or other individuals legally respon-
sible for him or her,” and, to this end, must “take all appro-
priate legislative and administrative measures.”*"

In addition, Article 16(3) of the 1948 UDHR sets out the
entitlement of the family to protection “by society and the
state.” Similarly, Article 10(1) of the 1966 ICESCR pro-
vides: “The widest possible protection and assistance
should be accorded to the family ... particularly for its
establishment and while it is responsible for the care and
education of dependent children.” Article 23 of the 1966
ICCPR reiterates: “The family is the natural and fundamen-
tal group unit of society and is entitled to protection by
society and the State.”

In the context of interception, these provisions would
require that, before making a final decision regarding ad-
mission or return, the best interest of any child involved be
given due consideration. This would apply not only where
an unaccompanied child is intercepted, but also when a
parent is intercepted en route to be reunited with her or his
child or children. Current interception practices appear to
fail to address children’s interests to any degree.

Building Compliance

As noted, states have a legitimate interest in controlling
irregular migration. In addition, there is an emerging obli-
gation to intercept persons in order to combat certain types
of crime, including smuggling and trafficking in persons.'*
However, the extension of state enforcement mechanisms
beyond state territory carries with it an obligation to ensure
international protection for those who require it.'”

Yet existing migration control tools, including visa re-
quirements, carrier sanctions, and interception measures,
rarely incorporate safeguards for the protection of asylum
seekers and refugees. UNHCR’s Agenda for Protection,
adopted by its Executive Committee in 2002, recognizes
this shortcoming and calls for “[b]etter identification of
and proper response to the needs of asylum seekers and
refugees, including access to protection within the broader
context of migration management.”!!¢

Ifinterception measures fail to distinguish between those
intercepted persons who require international protection
and those who do not, the ability of persons in need of
protection to reach safety and to have access to fair and
effective asylum procedures is jeopardized and intercepted
persons are at risk of refoulement."” States have both a legal
and moral obligation to ensure that refugees and asylum
seekers may enjoy their human rights, including access to
protection.!® While interception practices present some
serious challenges to this basic objective, these challenges
are not insurmountable.

The 2003 UNHCR Executive Committee Conclusion

Although interception is not a new phenomenon, it has only
recently been taken up qua interception by UNHCR’s Execu-
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tive Committee. In earlier years, the Committee had dealt
extensively with the matter of rescue at sea.'” In 2000,
UNHCR put the topic on the agenda of its Standing Com-
mittee for the first time, and tabled a working paper entitled
“Interception of Asylum-Seekers and Refugees: The Inter-
national Framework and Recommendations for a Compre-
hensive Approach.”'® In May 2001, UNHCR organized a
regional workshop in Ottawa on “Incorporating Refugee
Protection Safeguards into Interception Measures,”'?' the
conclusions of which were presented to a meeting of the
Global Consultations on International Protection in June of
that year.'” In March 2002 UNHCR convened an Expert
Roundtable on Rescue at Sea,'®
state responsibility and the international legal framework.
Finally, in October 2003, UNHCR’s Executive Committee
adopted a “Conclusion on Protection Safeguards in Inter-
ception Measures.”'**

The Executive Committee Conclusion, though it has
significant gaps and weaknesses, is nevertheless an impor-
tant milestone. It recognizes that states have an interest in
controlling irregular migration and that interception activi-
ties will therefore continue, but that this must not prevent
asylum seekers and refugees from gaining access to safety
and obtaining international protection. The Conclusion
recommends that interception measures be guided by eight
considerations to ensure “adequate treatment” of asylum
seekers and refugees among those intercepted. These con-
siderations can be summarized as follows:

1. allocation of state responsibility: primary responsi-
bility for addressing the protection needs of inter-
cepted persons lies with the state where interception
occurs;

2. humane treatment of intercepted persons in accord-
ance with their human rights;

3. theneed to take into account the fundamental differ-
ence between asylum seekers and refugees, and other
migrants;

4. non-refoulement and access to international protec-
tion and durable solutions for those who need it;

5. the particular needs of women, children, and vulner-
able persons;

6. intercepted asylum seekers and refugees should not
be liable to criminal prosecution for the fact of hav-
ing been smuggled, nor punished for illegal entry or
presence (subject to Article 31 of the 1951 Refugee
Convention);

7. persons not in need of international protection
should be swiftly returned to their countries of ori-
gin;

8. state authorities and agents acting on behalf of the
state in implementing interception measures should

which addressed issues of
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receive specialized training in human rights and
refugee protection.

The adoption of this Conclusion paves the way for
UNHCR to issue Guidelines on Refugee Protection Safe-
guards in Interception Measures. Such Guidelines have
been contemplated by UNHCR for some time, but a
number of states insisted that the Executive Committee first
adopt a Conclusion on the subject. The objective of Guide-
lines would presumably be to encourage states to maintain
access to asylum for those who need it, while allowing states
to control access to territory within the boundaries of in-
ternational law. By proposing specific safeguards for refu-
gee protection in the context of interception, UNHCR
Guidelines would contribute toward building consensus on
what is acceptable in the context of interception, and what
is not.

Future UNHCR Guidelines on Interception

Any future UNHCR Guidelines on interception will natu-
rally have to balance what is desirable against what is achiev-
able. However, as a framework for UNHCR Guidelines,
UNHCR Executive Committee Conclusion 97 (LIV) 2003 is
not entirely satisfactory. In particular, it lacks reference to
the well-established international human rights principle of
non-discrimination, which would prohibit interception
measures from targeting particular groups or individuals on
the basis of race, religion, sex, ethnicity, political opinion,
nationality, country of origin, or physical incapacity.'*

The Guidelines will also need to resolve the apparent
ambiguity in the Conclusion text, not to mention in the
practices of some states, with respect to state responsibility.
As discussed above, international law of state responsibility
does not allow states to absolve themselves of their interna-
tional legal obligations by undertaking interception meas-
ures extraterritorially. States must act within their legal
obligations regardless of where their actions take place. To
hold otherwise would be to eviscerate international human
rights and refugee law, as states would be able to set aside
their freely adopted legal obligations whenever it is conven-
ient to do so, simply by taking their actions outside of their
own territory.

The first “consideration” set out in UNHCR Executive
Committee Conclusion 97 (LIV) 2003, however, seems to
veer away from this fundamental principle. This provision
assigns primary responsibility for the protection of inter-
cepted persons not to the active, intercepting state, but
rather to the passive state within whose territory or territo-
rial waters the interception takes place. However, it is im-
portant to interpret this provision in the light of the rest of
the Conclusion and, more broadly, in the light of interna-
tional law. Two clauses are of particular relevance. One is
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the explicit acknowledgement in the Conclusion itself that
the text as a whole must be taken “without prejudice to
international law, particularly international human rights
and refugee law.” Though this acknowledgement is not
strictly necessary, since the Conclusion is itself “soft law”
and thus cannot derogate from treaty and customary law
obligations, it is nonetheless important in that it signals that
the states that negotiated the text recognized that intercep-
tion measures are indeed constrained by existing interna-
tional human rights and refugee law.

Also relevant to the question of state responsibility is the
second proposed “consideration”, which provides that
“[s]tate authorities and agents acting on behalf of the inter-
cepting state should take, consistent with their obligations
under international law, all appropriate steps in the imple-
mentation of interception measures to preserve and protect
the right to life...” (emphasis added). This is a further
acknowledgement that, notwithstanding the first enumerated
consideration, intercepting states themselves, as well as agents
acting on their behalf, are constrained by international law in
their implementation of interception measures.

Thus the assertion that “primary responsibility” lies with
the state within whose territory or territorial waters the
interception takes place cannot be used to absolve inter-
cepting states entirely of their international obligations. In
order to comply with international human rights and refu-
gee law, intercepting states, particularly if they are party to
the 1951 Refugee Convention or the 1967 Protocol, must
ensure as a starting point that their interception activities
do notresultin refoulement. Intercepted asylum seekers and
refugees must have access to a fair and effective refugee
status determination process, and if found to be in need of
protection they must receive it.

While the intercepting state is not necessarily obliged to
be the one that provides effective protection or a durable
solution, it cannot discharge its international obligations
without ensuring that those who are intercepted will receive
fair treatment and adequate protection at the hands of the
territorial state. The allocation of “primary” responsibility
to the territorial state via the UNHCR Executive Committee
Conclusion will thus relieve the intercepting state of its
protection obligations only if the territorial state will meet
the protection and durable solution needs of the inter-
cepted person. Where this condition is not met, the inter-
cepting state retains an underlying obligation to protect
those it intercepts.

UNHCR’s Guidelines will have to address this key issue
forcefully in order to put to rest any state’s lingering hopes
that the Conclusion would absolve them of any responsi-
bility for refugees and asylum seekers they intercept, or
those intercepted at their behest. The Guidelines should

clearly indicate that the proposed allocation of responsibil-
ity to the state where interception occurs will only be legally
valid and permissible if certain conditions are met, includ-
ing respect for and compliance with a number of funda-
mental safeguards, not all of which are explicitly outlined
in the Executive Committee Conclusion 97 (LIV) 2003.

Ultimately, however, it will be possible to build refugee
protection safeguards into interception measures only if
states are willing to be transparent about their interception
activities. Pursuant to Article 35 (2)'* of the 1951 Refugee
Convention, states and other entities involved in intercep-
tion activities should provide information to UNHCR with
respect to their interception practices in order to enable
UNHCR to fulfill its obligation to supervise the application
of the Convention. UNHCR’s work on the development of
Interception Guidelines may help to draw this practice out
of the shadows.
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2000, [Smuggling Protocol], art. 3a.

UNHCR, Composite flows and the relationship to refugee out-
flows, including return of persons not in need of international
protection, as well as facilitation of return in its global dimension,
UN Doc. EC/48/SC/CRP.29 (25 May 1998) at 4.

Protocol to Prevent, Suppress and Punish Trafficking in Persons,
Especially Women and Children, supplementing the United
Nations Convention against Transnational Organized Crime,
UNGA Res. 55/25, 15 November 2000 (not yet in force)

[Trafficking Protocol], art. 3(a). Note that this definition has
been criticized from a variety of perspectives. For more infor-
mation see online: the Canadian Council for Refugees’ “Traf-
ficking in Women and Girls” project webpage <http://www.
web.net/~ccr/trafficking.html>.

See arts. 6 and 7 of the Trafficking Protocol.

Art. 33(1) of the 1951 Refugee Convention reads: “No Contract-
ing State shall expel or return (“refouler”) a refugee in any
manner whatsoever to the frontiers of territories where his life
or freedom would be threatened on account of his race, relig-
ion, nationality, membership of a particular social group or
political opinion.”

See Non-refoulement section, below.

E. Feller, “Carrier Sanctions and International Law” (1989) 1
IJRL 1 at 50. See also: R.I.R. Abeyratne, “Air Carrier Liability
and State Responsibility for the Carriage of Inadmissible Per-
sons and Refugees” 10 IJRL 1 at 675ff.

Convention of 19 June 1990 applying the Schengen Agreement
of 14 June 1985 between the Governments of the states of the
Benelux Economic Union, the Federal Republic of Germany and
the French Republic, on the Gradual Abolition of Checks at their
Common Borders [Schengen Convention], Title I, Ch 6, art. 27.
EC, Council Directive of 18 June 2001 (2991/51/EC).
Immigration and Refugee Protection Act, SOC 2001, c. 27, s.
148. For further detail on carrier liabilities in Canada, see
Citizenship and Immigration Canada (CIC), Immigration
Manual, Chapter ENF 15: Obligations of Transporters,” online:
CIC Homepage <http://www.cic.gc.ca/manuals-guides/eng-
lish/enf/enf15e.pdf>.

Supran. 4 at 13.
Convention on International Civil Aviation, 7 December 1944,

15 U.N.T.S. 295, TIAS 1591, CTS1944/36, (entered into force
4 April 1947), [Chicago Convention], art. 9, Standard 3.41.
Schengen Convention, art. 26.

Telephone conversation with Robert Davidson, Assistant Di-
rector, International Air Transport Association (IATA) Facili-
tation Services, October 21, 2002.

Supran. 13 at 31.

In Canada’s intervention at UNHCR’s 18™ Standing Commit-
tee session in 2001, the Canadian representative, Gerry van
Kessel, said: “[Canada’s] immigration control officers do not
have extraterritorial power to enforce our Immigration Act.
They act solely as advisers and liaison officers with airlines and
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local authorities. Canada has very strong views against the
refoulement of refugees and our officers do not engage in
refoulement or support such activities.”

Canada, Government Response to the Report of the Standing
Committee on Citizenship and Immigration: Competing for Im-
migrants, November 2002, online: CIC Homepage <http://
www.cic.gc.ca/english/pub/competing.html> (date accessed:
15 December 2002), Response to Recommendation 21.
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Hon. D. Coderre, “Notes for an Address by the Hon. Denis
Coderre, Minister of Citizenship and Immigration, Appear-
ance before the Standing Committee on Citizenship and Im-
migration,” 20 March 2003.

CIC, “Fact Sheet: September 11, 2001, A Year Later,” online:
CIC Homepage <http://www.cic.gc.ca/english/pub/sept11.
html> (date accessed: ).

Morrison and Crosland, supra n. 13 at 33.

During a Canadian Council for Refugees (CCR) panel discus-
sion on interception held in Calgary, Alberta, on November
22,2002, Claudette Deschenes, Director General of CIC Intel-
ligence Branch, indicated that of this total, 87 per cent were
intercepted in countries which were signatories to the 1951
Refugee Convention. She implied that the remaining 13 per cent
intercepted in countries not party to the 1951 Refugee Conven-
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degree of compliance with international refugee/human rights
norms of the “signatory” states, nor is any tracking done of the
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Supra n. 17 at 3. Participants at the Roundtable expressed
concern about the absence of refugee protection considera-
tions in carrier sanctions regimes, and listed their concerns as
follows: “(i) persons in need of international protection may
be denied access to safety; (ii) codifying carriers’ liability may
be at odds with States’ obligations under international refugee
and human rights law, including the principle of non-refoule-
ment; (iii) the inclusion of a humanitarian clause in carriers
liability legislation has proven problematic to implement; (iv)
carriers should not be tasked to verify the validity of travel
documents which is the duty of immigration officers; (v) a
privatisation of State obligations is to be avoided; (vi) the
imposition of carrier sanctions is likely to have contributed to
the rise in migrant smuggling and human trafficking...”
European Roma Rights Centre & Others v. Immigration Officer
at Prague Airport and Secretary of State for the Home Depart-
ment, [2002] EWHC 1989, at 20 — 21.

Ibid., at 27.
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sea (i.e. up to a total of twenty-four miles out from the shore-
line). (UNCLOS, art. 33.1(a)).
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ration with the IOM, arranged for the interception by the
Senegalese navy of a boat carrying 192 Tamils from Sri Lanka.
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Monsters: National Security and Canadian Refugee Policy”
(2003) 14.2 Revue québecoise de droit international. It has also
been documented in two Amnesty International Bulletins: Al
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Smuggling Operation,” Wild Heart Productions, 2000.
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UNCLOS, art. 98. For a thorough discussion of the obligations
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F. Nicholson, eds., Refugee Protection in International Law:
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gee Protection Standards into Interception Measures, Global
Consultations on International Protection, Ottawa, May
14-15, 2001, at 8.9.

ICCPR, art.12 (2); see also International Convention on the
Elimination of All Forms of Racial Discrimination, 21 December
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/instree/arabhrcharter.html> (date accessed: 7 November
2003) [Arab Charter] art. 21.

American Declaration of the Rights and Duties of Man, 1948,
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respect and to ensure to all individuals within its territory
and subject to its jurisdiction the rights recognized in the
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Interception Practices in Europe
and Their Implications

ARETI SIANNI

Abstract

The dilemma of reconciling migration control functions
and State obligations for refugee protection has under-
lined much of the immigration and asylum debate in the
European Union. In recent years, numerous measures
have been introduced to block access to refugee status de-
termination. This paper focuses on EU policies of non-en-
trée as they relate to the interception of individuals en
route to Europe. It argues that there is a fundamental im-
balance in the Union’s activities relating to asylum and
migration management with recent measures having the
effect of undermining the right to seek asylum and effec-
tively blocking access to protection.

Résumé

Les débats au sein de I'Union européenne sur les ques-
tions de Vimmigration et du droit d’asile ont été marqués
par la problématique de comment réconcilier les fonc-
tions de contréle de Pimmigration et les obligations de
Pétat en matiére de protection des réfugiés. De nombreu-
ses mesures ont été adoptées au cours des dernieres an-
nées pour bloquer Pacces au processus de détermination
du droit d’asile. Cet article examine les politiques de non
entrée de ’'Union Européenne, tout spécialement en rela-
tion avec la pratique d’interception d’individus en route
pour 'Europe. L’article soutient que les activités de
PUnion Européenne en matiére de gestion de la question
de limmigration et du droit d’asile souffrent d’un dés-
équilibre fondamental, et que les mesures récentes ont eu
pour conséquence d affaiblir le droit d’asile et d’interdire
Pacces a la protection.

L Interception in Europe

he dilemma of reconciling migration control func-

tions and State obligations for the protection of refu-

gees has underlined much of the debate on
immigration and asylum policy in the European Union. In
recent years, numerous measures have been introduced to
block access to refugee status determination. These have
included mechanisms that operate as barriers, either pre-
venting asylum seekers from access to the territory of a
European country where they could seek and find protec-
tion, or, alternatively, for those who manage to reach the
shores of potential asylum states, applying admissibility cri-
teria which allow states to deport them without offering an
effective possibility of having their asylum applications ex-
amined in substance. This paper will focus on the policies of
non-entrée or non-arrival as they relate to the interception
of individuals en route to Europe.

Interception has been defined by UNHCR as “encom-
passing all measures applied by a State outside its national
territory in order to prevent, interrupt or stop the move-
ment of persons without the required documentation
crossing international borders by land, air or sea and mak-
ing their way to the country of prospective destination.” In
the context of the European Union, interception practices
need to be considered within the broader process of har-
monization of asylum and immigration measures. In this
process, the management of migration flows has been seen
as “one of the three essential elements together with coop-
eration with countries of origin and the integration of legal
immigrants for a comprehensive and therefore effective
immigration policy.”?

In October 1999, the European Council held a special
meeting in Tampere, Finland, on the establishment of an
area of freedom, security, and justice. There, EU heads of
state committed the Union “to develop(ing) common poli-
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cies on asylum and immigration while taking into account
the need for a consistent control of external borders to stop
illegal immigration and to combat those who organise it
and commit related international crimes.” In fighting ille-
gal immigration, the special meeting concluded that “com-
mon policies must be based on principles which are both
clear to our own citizens and also offer guarantees to those
who seek protection in or access to the European Union.”
NGOs at the time welcomed the formulation of this para-
graph as an affirmation of the Union’s commitment to
ensuring a balanced approach which allowed for full com-
pliance with the absolute respect of the right to seek asylum
when introducing immigration control measures.*

The importance of a balanced approach in the fight
against illegal immigration was reiterated in the November
2001 Commission Communication on a Common Policy on
Illegal Immigration® and the “Proposal for a Comprehensive
Plan to Combat Illegal Immigration and Trafficking of
Human Beings in the European Union,” approved by the
Justice and Home Affairs Council on 28 February 2002.0
Both documents provide that “measures relating to the
fight against illegal immigration have to balance the right
to decide whether to accord or refuse admission to the
territory to third country nationals and the obligation to
protect those genuinely in need of international protec-
tion.” In doing so, Member States were called upon to
“explore possibilities of offering rapid access to protection
so that refugees do not need to resort to illegal immigration
or people smugglers.””

Notwithstanding these affirmations, an overview of EU
policy debate and initiatives in recent years would highlight
the absence of a real balance in the activities of the Union
in relation to asylum and migration management. This is
evident in the Conclusions of the European Council meeting
in Laeken in December 2001, set up to assess the progress
in the two years since Tampere.® It is also clear in the
Conclusions of the Seville European Council meeting which,
beyond a timetable for agreeing upon the asylum measures
under discussion, mostly limited itself to reaching consen-
sus on border control enforcement measures, the conclu-
sion of readmission agreements, and the evaluation of
agreements with host and transit countries to promote
co-operation in the fight against illegal immigration.’ With
deterrence rather than protection being the key priority for
most EU Member States, a range of measures has been put
in place that has had the effect of undermining the right to
seek asylum and effectively blocking access to Europe. The
following sections will consider some of these measures in
turn and will conclude by setting out some of their impli-
cations.
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A.  Visa Policies

On 15 March 2001, a Council Regulation was adopted listing
third countries whose nationals must be in possession of
visas when crossing the external borders and those whose
nationals are exempt from that requirement.”® The regula-
tion includes a common list of 131 countries whose nation-
als must have a visa when entering the territory of the
European Union, among them being a considerable number
of refugee producing countries such as Afghanistan, So-
malia, Sudan, and Iraq. A visa policy is a legitimate tool for
controlling immigration. When, however, it is aimed at
blocking access to protection of persons fleeing persecution
and grave human rights violations, it is in flagrant contra-
diction of the institution of asylum and international human
rights and refugee norms. At the time of the Seville meeting
in May 2002, the European Council called for a review of the
list of third countries whose nationals require visas or are
exempt from that requirement." In responding, NGOs
asked for the introduction of exemptions from visa require-
ments for persons fleeing countries suffering civil wars or
systematic abuses of human rights in order to enable them
to gain access to Europe legally."? Although this was not
taken up by Member States in the recent review of the
regulation on visas in March 2003," it is encouraging that
some of the current debate is shifting towards the develop-
ment of an EU system of “protected entry procedures.” This
term describes arrangements that would allow non-nation-
als “to approach the potential host state outside its territory
with a claim for asylum or other forms of international
protection and to be granted an entry permit in case of a
positive response to that claim, be it preliminary or final.”™*
Such arrangements already exist in some Member States on
a formalized basis'> while some other Member States allow
access through informal measures on an exceptional basis.'¢

In this context, a recent European Commission publica-
tion, Study on the Feasibility of Processing Asylum Claims
outside the EU against the Background of the Common Euro-
pean Asylum System and the Goal of a Common Asylum
Procedure, has identified five proposals which Member
States could consider when developing protected entry pro-
cedures in the future, ranging from a flexible use of the visa
regime to the introduction of a sponsorship model, the
development of an EU Regional Task Force and EU Re-
gional Nodes, gradual harmonization through a Directive
based on best practices, and the development of a Schengen
Asylum Visa.'” Out of these proposals, two have been sin-
gled out by the Commission for further exploration relating
to the viability of setting up an EU regional presence “to
provide expertise to local authorities where needed and
operate a referral system, matching different needs with
appropriate solutions” and the gradual harmonization
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through a Directive based upon best practices of protected
entry procedures.' In light of the difficulties and hardship
facing refugees seeking access to Europe, any proposals that
aim at increasing the options for people to obtain legal
access to protection are to be welcome. The focus, however,
needs to remain on facilitating access to protection for
those in need of international protection. Here, in the light
of the emphasis placed by some EU Member States on the
orderly and managed arrival of refugees, a risk exists that
the availability of protected entry systems might be used as
the justification for prejudicing the treatment of asylum
claims of persons arriving spontaneously in Europe.*

B. Carrier Sanctions

Strict visa policies operate in conjunction with sanctions
imposed on transport carriers for bringing into the territory
of Member States passengers who are not in possession of
travel documents and visas required by national or interna-
tional regulations. An EU Directive on carrier sanctions was
formally adopted on 28 June 2001, supplementing the pro-
visions of Article 26 of the Schengen Convention.” This lays
down the obligations of carriers transporting foreign na-
tionals into the territory of EU Member States and provides
for the harmonization of financial penalties in cases where
carriers fail to comply with its provisions.”> Beyond the
obligations of the Schengen Convention, carriers are now
expected to assume responsibility for returning third-coun-
try nationals in transit if they have been refused entry to the
State of destination and have been sent back to the transit
country, or if the carrier that was to take them to the country
of destination refuses to allow them to board.”* They are also
responsible for immediately finding means of onward trans-
portation in the cases where they are unable to effect the
return of third-country nationals whose entry has been
refused and for bearing any related costs including the cost
of staying in the country until return can be effected.”
Failure to engage in the exercise of immigration control
functions risks penalties of 3000 euros minimum for each
person carried.*

In UNHCR’s opinion, carrier sanctions “should only be
implemented in a manner consistent with refugee protec-
tion principles and should be accompanied by appropriate
safeguards so as not to hinder access to status determina-
tion procedures by persons in need of protection.” Sanc-
tions should be enforced only in the event of negligence in
checking documents; if the person is admitted to the asylum
procedure, carriers should be exempted from liability.”
The weakest of safeguards are included in the EU Directive
on carrier sanctions. Despite affirming that its application
is without prejudice to obligations resulting from the Refu-
gee Convention, the Directive provides no safeguards to

ensure protection from refoulement of persons for whom
carriers are unable to effect return and for whom carriers
are therefore obliged to arrange onward transportation.
Nor does the Directive provide for any access to remedies
for asylum seekers who have been refused permission to
board a plane or are being forced to return or be trans-
ported to a country where they might face violations of their
rights in the sense of Article 33 of the Refugee Convention
or Article 3 of the European Convention on Human Rights.
With regard to the provisions on financial penalties, al-
though Article 4.2 sets out that these are “without prejudice
to Member States’ obligations in cases where a third coun-
try national seeks international protection,” there is no
express requirement for Member States to exempt airlines
from paying penalties if “the third country national is ad-
mitted to the territory for asylum purposes.” This was a
formulation that was included in the original proposal for
a Council Directive on carriers sanctions in recognition of
the reality of refugee flight to safety which at times involves
the use of forged documents. It was subsequently upheld in
the report on the proposal by the European Parliament’s
Committee on Citizens’ Freedoms and Rights, Justice and
Home Affairs. There, a call was made for an exception from
penalties if “a third-country national seeks asylum imme-
diately after arriving on the territory of the State of destina-
tion; the person is granted refugee status or leave to remain
under a subsidiary form of protection (or) the person is
admitted to the asylum determination procedure.”” Re-
grettably, the original formulation was rejected on the basis
of Germany’s objections that it “could make penalties for
carriers ineffective and increase asylum applications,”® a
position reiterated by the Irish Minister for Justice during
negotiations of carrier-sanctions-related provisions of the
Irish Immigration Bill in early 2003.

Faced with increased obligations and the threat of sub-
stantial financial penalties and associated costs, carriers
have introduced extensive checking facilities at airports as
well as major ports of entry to the European Union, the
result being the privatization of government immigration
control functions. Rather than trained government officials
exercising their functions under effective judicial control
and in line with their government’s obligations under in-
ternational law, the responsibility of screening refugees has
been delegated to transport companies and their personnel
who are untrained in refugee and human rights law and
ill-positioned to undertake any asylum determination
functions, but also unaccountable for their actions under
international law. The carrier industry, concerned mostly
about escalating costs, has sought to challenge the legal
framework in certain cases. In Sweden, despite the deadline
of 11 February 2003 for transposition of the Directive on
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carrier sanctions into national legislation, the government,
expecting that it will not secure the necessary majority in
Parliament, has yet to introduce amendments to the Swed-
ish Aliens Act that would allow it to impose financial pen-
alties on airlines. SAS, the Swedish national carrier,
commenting on the Ministry for Foreign Affairs’ memo-
randum on carriers’ responsibility in the Aliens Act, has
expressed strong opposition against airlines engaging in
assessing which passengers have valid reasons to seek asy-
lum, arguing that “this assessment requires a considerable
amount of time for the concerned authorities and results in
a careful investigation. The flight company on the other
hand, has about a minute during check in to make a similar
judgement for each individual person.”” The company
further objected to laying down general guidelines for air-
port staff in order to block certain types of “suspect” pas-
sengers on the basis that this might seem discriminatory.

In Austria, a November 2002 ruling by a court of appeal
of the Land of Lower Austria has overturned a decision
reached in the first instance to fine an airline a total of
36,000 euros for transporting twelve insufficiently docu-
mented passengers to Austria. The judgment considered
that carriers could not be expected to detect forged travel
documents, as they were often difficult to distinguish from
genuine ones.” This follows a landmark decision by the
Austrian Constitutional Court in October 2001 which de-
clared relevant provisions of the 1997 Austrian Aliens Act
null and void on the basis that they did not specify exactly
what kind of obligations carriers are obliged to fulfill when
transporting passengers to Austria nor whether, or how, in
fulfilling their obligations carriers needed to take into con-
sideration Austrian commitments under the Refugee Con-
vention.”

In Britain, a High Court judge ruled in December 2001
that holding lorry drivers responsible for transporting
stowaways is “unworkable in practice and unfair in law”
and the fine of £2,000 per stowaway is “ruinous for many
persons of ordinary means” and could amount to violations
of the European Convention on Human Rights (Article 6
on the right to a fair trial and Article 1, Protocol No. 1, on
the protection of property) since a driver risks having his
vehicle confiscated if he cannot pay the fine immediately.*
This ruling was partially upheld at a Court of Appeal deci-
sion in February 2002 which led to changes in legislation
on carriers’ liability.”® Under the new law authorities are
required to take into account efforts made by lorry drivers
to prevent their vehicles from being misused by irregular
migrants when determining fines for abuse.
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C.  Externalization of Immigration Controls

Complementing the objectives of carrier sanctions provi-
sions, there has been an increase in recent years in the use of
other measures aimed at externalizing immigration con-
trols. These have taken the form of posting immigration
officers at diplomatic missions in countries from which EU
Member States want to reduce population movements to-
wards their borders. They have also involved the placement
of immigration and airline liaison officers at major interna-
tional airports and seaports in countries of origin and tran-
sit, with the task of assisting carriers and national authorities
to prevent the embarkation of undocumented and improp-
erly documented travellers. This is not a new phenomenon.
Some EU Member States have operated for some years a
system of stationing immigration officers in third countries
whose airports are considered to be starting or transfer
points for illegal immigration. The Netherlands for example,
operates a network of Immigration Liaison Officers (ILOs)
which in 2001 consisted of nine officers in nine countries.*
During the same year, the UK had similar arrangements in
twenty locations for a total cost of £100,000. A key question
in relation to these arrangements has concerned the treat-
ment by officials responsible for externalized immigration
controls of persons fleeing persecution who might not be in
aposition to comply with immigration formalities. Here, the
risk is that access to protection could be denied by Member
States acting in co-operation with the actual country from
which international protection is being sought.

In addition to the stationing of liaison officers who op-
erate in an advisory capacity, since 1999, the UK has intro-
duced legislative provisions that allow for immigration
rules to be operated extraterritorially and not only at British
ports of entry. On 18 July 2001, the UK in agreement with
the Czech Republic started a scheme at Prague Airport of
pre-entry clearance immigration controls. This aimed prin-
cipally at putting an end to the arrival of asylum seekers
from the Czech Republic, the vast majority of whom were
of Romani ethnic origin (Roma). The scheme has been
proven effective as a migration control tool.” Its compli-
ance with the UK’s obligations under refugee and human
rights law, however, has been questioned. In a submission
on behalf of UNHCR to a British Court of Appeal dealing
with a case brought against the Home Secretary by the
European Roma Rights Centre and six Romani nationals,
the scheme was described as having “frustrate(d) the object
and purpose of the 1951 Convention contrary to the inter-
national legal principle of good faith...(and) rendered the
1951 Convention nugatory (as) it prevents provisions such
as Article 31 or 33 ever being engaged.”® The scheme’s
compliance with anti-discrimination provisions has also
been questioned, given its focus on persons of Romani
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origin.”” Beyond the Prague practice, under a specific agree-
ment between France and the UK, British immigration
officers now have the power to also exercise full immigra-
tion controls on passengers on Eurostar trains and those
embarking in French ports. In accordance with the 2002
National Immigration and Asylum Act, this power has been
extended to any port in the European Economic Area.*®

At Community level, following the Seville Presidency
Conclusions, which call for implementation before the end
of 2002, a process has been underway for the development
of an EU network of Member States’ Immigration Liaison
Officers (ILOs).” This will be based upon experiences of
previous joint projects run by individual Member States
such as the UK and Italy joint initiative on southeastern
Europe (in operation since 2001)* and the Belgian-led
western Balkans ILO network (since December 2002). Un-
der this scheme, still under negotiation, it is proposed that
representatives of Member States will be posted at national
consular authorities of Member States in third countries,
relevant authorities of other Member States or competent
authorities of third countries, with a view to contributing
to the prevention and combating of illegal immigration, the
return of illegal immigrants, and the management of legal
migration. Member States” officers will be expected to
maintain direct contacts with the competent authorities in
the host country and any appropriate organization within
the host country. They will also be expected to constitute
local and regional co-operation networks for the purpose,
inter alia, of exchanging information, coordinating posi-
tions to be adopted with commercial carriers, and adopting
common approaches to the methods of collecting and re-
porting strategically relevant information, including risk
analyses.*' A report of their activities as well as the situation
in the host country will be submitted to the Council and the
Commission by the Member State holding the presidency or
serving as acting presidency by the end of each semester.*

The inclusion of a provision for an activities’ report of
the proposed ILO network might be an important step
towards ensuring transparency and overcoming the secrecy
characterizing the operations of national ILO arrangements
to date. What is needed, moreover, is the adoption of a
common approach among Member States’ immigration or
airline liaison officers as to the procedure for dealing with
cases that might come under the scope of the Refugee
Convention or other relevant human rights instruments.
Such an approach should tacitly acknowledge the realities
of refugee flight which frequently involve reliance upon
forged documents and be in full compliance with Article 31
of the Refugee Convention.

D.

An area that has been a focus of intensified activity by the
European Union and Member States relates to co-operation
with third countries in the management of migration flows.
In late 1998, in an attempt to integrate asylum and immi-
gration concerns into all areas of EU external policy, the
High Level Working Group on Migration and Asylum
(HLWG) was established with the task of preparing cross-
pillar action plans for the countries of origin and transit of
asylum seekers and migrants. The task of this Group until
2002 was to design EU Action Plans and develop practical
and operational proposals to increase co-operation with
countries of origin and transit that enhanced the capacity of
the EU to manage migration flows. Six regions or countries
were identified, including Afghanistan and the neighbour-
ing region, Morocco, Somalia, Sri Lanka, Iraq, and Albania
and the neighbouring region. Action Plans on these coun-
tries/regions were submitted to the European Council in
Tampere which agreed on the continuation of the HLWG’s
mandate and called for a “comprehensive approach to mi-
gration addressing political, human rights and development
issues in countries and regions of origin and transit.”*

The first phase of the implementation of the HLWG
Action Plans was characterized by an “impression of imbal-
ance,” arather euphemistic term for describing an exclusive
focus on migration controls.* A report evaluating the work
of the Group, prepared for the Nice European Council
meeting in December 2000, underlined that “countries in
which the plans are directed feel that they are the target of
unilateral policy by the Union focusing on repressive ac-
tion.”* It stated that “the actual implementation of the
plans respects the balance originally sought between the
various areas (foreign policy, development, asylum and mi-
gration),” arguing that “it would be detrimental to the credi-
bility of this new European Union policy to allow one aspect
to predominate owing to difficulties in implementation.”*

A new momentum in the integration of immigration
policy into the European Union’s relations with third coun-
tries can be found since the meeting of EU Heads of State
in Seville on 21-22 June 2002.* The Seville European
Council urged that “any future cooperation, association or
equivalent agreement which the European Union con-
cludes with any country should include a clause on joint
management of migration flows and on compulsory read-
mission in the event of illegal immigration.” The Council
further reaffirmed the necessity of carrying out a systematic
assessment of relations with third countries which do not
co-operate in combating illegal immigration, concluding
that “inadequate cooperation by a country could hamper
the establishment of closer relations between that country
and the European Union.”

Interception in the Context of EU’s External Relations
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Following Seville, a set of criteria has been developed to
identify countries of origin and transit of particular inter-
est.”® So far, nine countries have been selected for the pur-
pose of intensified co-operation including: Albania, China,
Morocco, Russia, Ukraine, Tunisia, Federal Republic of
Yugoslavia, Libya, and Turkey.* Co-operation with them
is seen as not only desirable but also essential given that they
represent key source and transit countries for irregular
migration. Further, plans are underway to include a clause
on joint management of migration flows and compulsory
readmission in future Community agreements with, for ex-
ample, Syria, Iran, Mercosur, and the Andean Community.*

What can be made of the plethora of initiatives on co-
operation in the management of migration flows with third
countries and their impact on the right to seek and enjoy
asylum? The establishment of the High Level Working
Group was originally seen as “a potentially important step
towards a more comprehensive, EU cross-pillar approach
to migration and asylum policy.”® Warning against the
Group’s work solely focusing on illegal immigration to the
European Union, measures were called for co-operation to
address the root causes of forced and voluntary migration,
including poverty reduction, protection of human rights,
and promotion of democratic institutions. Nevertheless, an
overview of the activities of the High Level Working Group
and the Union’s initiatives following the Seville Conclu-
sions highlights a clear emphasis on measures to fight illegal
immigration which compares poorly with the level of atten-
tion paid to the root causes of refugee flight and to measures
to improve refugee protection. The November 2002 Gen-
eral Affairs Council Conclusions illustrate this point. They
identify a set of parameters for “all existing or future com-
prehensive dialogues pursued... (which) should where
relevant, include subjects such as return, readmission and
documentation, implementation of agreements on man-
agement of migration flows, preventive policies and tech-
nical assistance geared towards institutional capacity
building”.>* No reference is made here to strengthening the
rule of law or building institutional capacity to safeguard
human rights and provide for effective refugee protection.
This is also the case in the Commission’s Communication
on Integrating Migration Issues in the European Union’s
Relations with Third Countries.”> Commenting on the lim-
ited focus of the document’s conclusions on return policies
and border controls, a number of NGOs expressed concern
about the potential risk of the fight against irregular migra-
tion extending “beyond overshadowing the international
protection regime to also taking hostage of the develop-
ment sector.”

Examples of actions approved in relation to some of the
countries selected for intensified co-operation show a clear
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focus on control measures. In the case of Morocco, a pro-
gram to combat illegal immigration by supporting im-
provements to the management of border checks has been
adopted for the period 2002—-04 with a budget of 40 million
euros. The money will be used to improve surveillance
measures on Moroccan sea and land borders and to set up
an information centre to advise potential candidates of
illegal immigration on how to seek entry into the EU by
legal means. Likewise, negotiations are currently underway
upon the request of the Italian government for the EU to
ease restrictions on the purchase of military equipment by
Libya so that it can increase its coast guard capacity to
prevent the clandestine departure of vessels carrying irregu-
lar migrants to Europe. Further, within the framework of
plans to create a “friendly neighbourhood with whom the
EU enjoys close, peaceful and co-operative relations” the
EU intends, inter alia, to assist neighbouring countries in
reinforcing their efforts to combat illegal migration and to
establish mechanisms for returns, especially in relation to
illegal transit migration.”

Against a backdrop of control-oriented measures, the
absence of a concrete commitment for Community action
to address the human rights abuses, organized violence, and
conflict that are the main causes for involuntary migration
becomes apparent. So is the absence of any measures that
engage the Union and its Member States in meaningful
responsibility sharing with first countries of asylum in re-
gions of origin where the majority of refugees are located.”
Rather, responsibility shifting seems to be the name of the
game. Faced with no options of protection, many individ-
ual refugees take risks in the hands of smugglers and traf-
fickers: the result is a rise in human suffering at the borders
of Europe.

II. Europe’s Reality: The Implications of
Interception Measures for Refugee Protection

What has been the cumulative effect on refugee protection
of visa policies, sanctions, and pressure on countries of
transit to co-operate in the fight against illegal immigration?
In a few words, the de facto criminalization of the act of
seeking asylum. Without any other option, people in need
of international protection are forced to rely on smugglers
and traffickers who can often provide the only viable means
of entry into Europe. The absence of hard data on trafficking
and smuggling makes it difficult to quantify the extent of the
problem across the European Union.” Some ad hoc statistics
are, however, illustrative. In 2002, for example, 16,504 boat
migrants were apprehended for trying to reach Spain ille-
gally by sea, an average of forty-six people per day. During
the same period, thirty-five bodies were discovered at sea;
this figure concerns the number of bodies found in Spanish
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territorial waters and not those who drowned while attempt-
ing to reach Spain by sea. Similarly, 3,766 stowaways were
found in lorries and containers crossing to the UK from
Belgian ports, an increase of 40 per cent from figures in 1999.
As the costs in terms of human suffering increase, the physi-
cal barriers to entry to Europe have become higher and
methods of interception more sophisticated. During, for
example, the last six months of 2002, seventeen joint opera-
tions, pilot projects, and ad hoc centres of illegal migration
were approved under intriguing names such as Ulysses,*
Triton,” Orca,® RIO IV, and Project Deniz.®*

More recently, in February 2003, the UK government
proposed the establishment of protected zones in third
countries to which those arriving in EU Member States and
claiming asylum could be transferred to have their claims
processed. Such centres might be on transit routes into the
EU and might “also receive illegal migrants intercepted en
route to the EU before they had lodged an asylum claim but
where they had a clear intention of doing so.”® The UK
proposals have been strongly opposed by British and inter-
national NGOs as “unlawful, unworkable and unprinci-
pled” and as an attempt to undermine the rights-based
global refugee protection regime.* They have also been
seen as an attempt to shift responsibility for hosting refu-
gees to poorer countries, despite the reality that many
countries close to regions of origin of refugee populations
host far greater numbers of refugees and asylum seekers
than do EU Member States.®®

Although the British government has recently claimed to
have moved away from the idea of transit processing centres
on the edge of Europe, they plan to move ahead with their
plans of regional protection zones.* In doing so, they might
work in co-operation with what they have termed “the
coalition of the willing,” countries such as The Netherlands
and Denmark who are interested in exploring ways of
providing protection in regions of origin. At the EU level,
the Thessaloniki European Council, held in June 2003, has
asked that the Commission “explore(s) all parameters in
order to ensure more orderly and managed entry in the EU
of persons in need of international protection, and to ex-
amine ways and means to enhance the protection capacity
of regions of origin.” A comprehensive report on these
issues is expected to be presented before June 2004 suggest-
ing measures including legal implications. Further, the
Council’s Conclusions acknowledge the importance of de-
veloping an evaluation mechanism to monitor relations
with third countries which do not co-operate with the EU
in combating illegal immigration. Among the topics which
are identified to be of primary importance are the efforts of
third countries in “border control and interception of ille-
gal immigrants, combating of trafficking in human be-

ings... cooperation on visa policy and possible adaptation
of visa systems.”” The European Commission will be ex-
pected to report annually on the results of monitoring
co-operation with third countries.

In 1997, EU Member States agreed to the Amsterdam
Treaty, thereby committing themselves to the creation of
an “area of freedom, security and justice.” In undertaking
this task, they agreed upon the development of common
standards for asylum based on the principles of solidarity
and responsibility sharing. Since the Treaty came into force
in May 1999, a process has been underway to develop a
Common European Asylum System. The development of
such a system has been seen as a question of fundamental
justice if not of absolute necessity. In this context, the
various measures under discussion during the last few years
have been considered to have the potential to represent an
important step away from the “protection lottery” cur-
rently in place in Europe.

There is no doubt that some progress has been made
towards the development of common asylum standards.
Notwithstanding this, an overview of the range of measures
to fight illegal immigration, as compared with progress
made in the area of common asylum standards, would
indicate the presence of a fundamentally imbalanced ap-
proach in the Union’s work towards the creation of an area
of “freedom, security and justice.” Member States have
consistently been prepared to agree upon control-related
measures while opposing the introduction of any standards
which might result in substantial changes in their national
asylum systems. Although some potentially positive pro-
posals are under discussion, in particular with regard to the
development of an EU resettlement scheme and a harmo-
nized approach on protected entry procedures, the reality
on the ground is of persons in need of protection being
denied the possibility of legal exit from their countries or
regions of origin. In the fight against illegal immigration,
the risk remains that EU Member States might find them-
selves acting in co-operation with the very countries from
which refugees might be fleeing. In the search for order and
a managed approach, the danger is also one of irrevocably
compromising the fundamental right to seek and enjoy
asylum in the territory of the European Union.

Notes

1. Working definition of interception as contained in the
UNHCR Note, Interception of Asylum Seekers and Refugees:
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To Deter and Deny: Australia and
the Interdiction of Asylum Seekers

JessicA HOWARD

Abstract

The paper provides an overview of the development and
implementation of Australia’s comprehensive ‘border pro-
tection’ policy, including the Pacific Solution and Opera-
tion Relex — the interdiction of asylum seekers. The
intention of the paper is to demonstrate the lengths to
which a developed state will go in addressing the interre-
lated problems of secondary movement, people smuggling
and mixed flows. It also highlights the ‘export value’ of
the policy and its wider implications.

Résumé

Cet article propose un survol du développement et de la
mise en vigueur de la politique intégrée australienne de

« défense des frontiéres », y compris la Solution du Pacifi-
que et Relex — linterdiction des demandeurs d’asile. L’ar-
ticle vise a montrer jusqu’oti un état avancé est disposé a
aller pour confronter les problémes connexes de mouve-
ment secondaire, de la traite des gens et des flots mixtes.
Il met aussi en exergue la valeur « a export » de cette politi-
que et ses applications possibles dans d’autres domaines.

L. Introduction

ustralia is not normally considered to be a country
Afacing a refugee or asylum seeker “problem.” Cer-

tainly, by European or African standards, the
number of asylum seekers and refugees arriving on Austra-
lian shores in any year is minuscule. However, the high
profile rescue by the MV Tampa of over 400 people attempt-
ing to reach Australia and claim asylum catapulted the

Australian treatment of asylum seekers onto the world stage.
The MV Tampa saga provided the impetus for the introduc-

tion by the Australian government of a new policy approach
to “unauthorized arrivals.” The catchphrase for this new
policy was the “Pacific Solution” and entailed the use of
neighbouring Pacific states as refugee holding pens and a
concerted naval interdiction campaign. Unlike the MV
Tampa incident, which has been the subject of considerable
academic discussion,' Australia’s naval interdiction cam-
paign (known as “Operation Relex”) has received scant
consideration, despite having potentially significant ramifi-
cations for the treatment of asylum seekers by other Western
states.

The purpose of this paper is to provide an overview of
the development and implementation of Australia’s “bor-
der protection” policy, including the Pacific Solution and
Operation Relex. Whilst the policy raises significant ques-
tions about Australia’s compliance with international obli-
gations owed to asylum seekers and refugees and the legality
of certain activities at sea, it is not the purpose of this paper
to canvass these in any detail. Rather, the intention is to
demonstrate the lengths to which a developed state will go
in addressing the interrelated problems of secondary move-
ment, people smuggling, and mixed flows. In the case of
Australia, ensuring the sanctity of its borders in a climate
of heightened security fears took primacy over its obligation
to abide by the spirit, if not the letter, of the Refugee Con-
vention.* The “export value” of Australia’s new policy
means that the ‘Pacific Solution’ may have an impact on the
nature of asylum regimes around the world.’

II. Australian Government Responses to
Unauthorized Arrivals

As arelatively young country, Australia has relied heavily on

immigration to achieve population and economic growth.

More than six million people have come to Australia as

migrants since 1945.* Australia has a well-developed and
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strictly controlled immigration system, which includes a
universal visa system for all non-citizens coming to Austra-
lia. The Department of Immigration and Multicultural and
Indigenous Affairs (DIMIA)® is responsible for the admini-
stration of Australia’s official migration program, including
the humanitarian and refugee intake.

Australia is a signatory to both the Refugee Convention
and the 1967 Protocol,® which together shall be referred to
as the Refugee Convention. Historically, Australia has reset-
tled large numbers of refugees and other persons of hu-
manitarian concern from overseas camps; it remains one of
only a handful of active “resettlement” countries.” Unlike
many other countries, however, Australia has not faced
mass influxes of refugees or large numbers of asylum seek-
ers arriving in its territory. This has enabled Australia to
tightly control all aspects of its immigration program, in-
cluding refugee numbers. The arrival of increasing num-
bers of asylum seekers on Australia’s shores presented a real
challenge to this “culture of control.”®

The Australian government’s policy and legislation on
unauthorized arrivals has historically displayed an acute
bias towards boat arrivals, rather than those arriving “ille-
gally” by air. This is so, in spite of the fact that, until the late
1990s, unauthorized air arrivals outstripped unauthorized
boat arrivals to Australia. The fear of immigrants from
Australia’s populous northern neighbours flooding
through porous and unprotected coastal borders looms
large in Australian mythology.

The first significant Australian government action to
combat increasing unauthorized arrivals was in response to
the arrival of Indochinese refugees in the early 1990s. The
Australian government amended the Migration Act 1958
(Cth) to provide for the mandatory detention of the Indo-
chinese “boat people” in 1992.° Boat arrivals throughout
the 1990s remained very low; however, there was a sharp
increase in 1998-99. One explanation for this change was
the increase in people smuggling activities in the region,
largely moving Afghan, Iranian, and Iraqi refugees and
asylum seekers. Despite being cast as undeserving “queue
jumpers,” the vast majority (90 per cent of arrivals from
1998 to 2001)" of unauthorized boat arrivals demonstrate
that they are refugees in need of protection and have been
successful in their claim for asylum in Australia.

Since 1999, increasingly restrictive practices in relation
to unauthorized arrivals in general, and people smuggling
in particular, have been introduced by the Australian gov-
ernment. These practices culminated in the implementa-
tion of a comprehensive border protection (read “refugee
control”) strategy in September 2001 — the so-called “Pa-
cific Solution.” As of 6 November 2003, there had been only
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three unauthorized boat arrivals in Australia (two from
Vietnam with fewer than one hundred people in total and
one carrying fourteen Turkish Kurds), since 16 December
2001.

A.  The Development of the Border Protection Strategy

In 1999, two vessels carrying unauthorized arrivals landed,
undetected, on the east coast of mainland Australia. Boat
arrivals had previously only landed in Australia’s remote
northern reaches and offshore territories. Australia has a
number of island territories to its north, including Christ-
mas Island, Ashmore Reef, and Cocos Island, all of which
are proximate to Indonesia, a major transit country for
people smuggling to Australia. In response to these arrivals,
the Australian government created the Coastal Surveillance
Task Force (CSTF) to make recommendations on the
strengthening of Australia’s coastal surveillance procedures
and systems. This was the first step towards the creation and
implementation of the Pacific Solution.

The CSTF recommended a four-year, A$124 million
program to “strengthen Australia’s capacity to detect and
deter illegal arrivals,”* which was accepted by the govern-
ment. One of the specific recommendations was the need
for a coordinated administrative approach to unauthorized
arrivals. This led to the creation of a second task force in
late 1999 — the Unauthorized Arrivals in Australia Task
Force (UATF) — which was to report on:

issues of international cooperation to combat irregular migra-
tion and people smuggling; measures to bolster the interna-
tional protection framework; and steps to improve
coordination and efficiency among Australian Government

s 12
agencies.

The UATF report resulted in the adoption of a “compre-
hensive and integrated unauthorized arrivals strategy.”"
There are three key elements to this strategy: prevention of
irregular migration; disruption of people smugglers and
their clients en route; and the development of “appropriate
reception arrangements.” Much of the unauthorized arri-
vals strategy developed by the UATF remains in place today;
however, it has been modified and extended over time,
particularly in late 2001.

The prevention of irregular migration involved:

+ the use of targeted aid funding to help eliminate “push
factors” in key source countries (Afghanistan and Pakistan
in particular);

+ the implementation of domestic and international infor-
mation campaigns;
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+ increased technical co-operation, capacity building, and
information exchange with key source countries (focusing
on the Middle East), and

+ efforts to increase international co-operation on irregular
migration and people smuggling.

Strategies aimed at disrupting people smugglers in-
cluded the posting of additional compliance and airline
liaison officers in overseas locations; technical co-operation
and capacity building with key transit countries in the
region;'* improved intelligence gathering and exchange;
and increased efforts to obtain regional co-operation on the
interception of irregular migrants. The most comprehen-
sive regional co-operation model implemented to date is
with Indonesia — the key transit country for unauthorized
boat arrivals to Australia.

The final aspect of the strategy was coordinated recep-
tion arrangements in Australia. This comprised a contin-
ued commitment to the use of mandatory detention
(including the establishment of the remote detention cen-
tres in the desert regions of Australia), improved processing
times, negotiations with countries of origin and first asylum
for the return of failed asylum seekers, and a raft of legisla-
tive amendments “to reduce the incentives of using Austra-
lian refugee law to achieve a migration outcome.”"?

III. Refugee Controls and Border Protection

The unauthorized arrival strategy saw no immediate reduc-
tion in the number of boat arrivals. It appears to have been
effective in easing the general upwards trend in unauthor-
ized air arrivals, which comprised about a third of all un-
authorized arrivals in the 1999-2000 financial year.
However, the number of boat arrivals in 1999-2000 and
2000-01 remained relatively steady, at around 4,000 annu-
ally. Despite the unauthorized arrivals strategy having been
in place for two years, there was a strong feeling amongst
senior government representatives that people smugglers
saw Australia as a “soft touch.”

A.  The MV Tampa and the Pacific Solution

The sense that the unauthorized arrivals strategy was not
achieving its aim was strengthened by the arrival of 1,212
people in six boats in the first three weeks of August 2001.'¢
The boats arrived at the Australian offshore territories of
Ashmore Reef and Christmas Island. In accordance with the
established policy (and authorized by the Migration Act 1958
(Cth)) all of these boats were detained and the people on
board were taken to detention centres on mainland Australia
for immigration processing.'” However, this policy was to
soon change.

On 26 August 2001, the Norwegian flagged freighter MV
Tampa rescued in excess 0f 400 people from a twenty-metre
wooden fishing vessel that was sinking about 140 kilome-
tres north of Christmas Island. The rescue had occurred at
the request of Australian authorities, who believed there
were approximately eighty people on board the sinking
vessel. The “rescuees,” as they became known, were mostly
from Afghanistan, having departed Indonesia by boat to
seek asylum in Australia.'

The captain of the MV Tampa, Captain Arne Rinnan,
intended to return the rescuees to Indonesia; however,
several of the asylum seekers made threats to harm them-
selves if they were not taken to Australia. Captain Rinnan
decided to change course for Christmas Island. Upon
reaching Christmas Island, the MV Tampa was denied
entry to Australian territorial waters."” A standoff ensued
and the MV Tampa sat just outside Australian territorial
waters for three days.

During that time, the rescuees were housed on the deck
of the ship, with only empty cargo containers for shelter.
Many were suffering dehydration, some quite severely.
Captain Rinnan informed the Australian government that
if the medical situation on board was not addressed imme-
diately, people would die shortly. The Australian govern-
ment did not respond to requests for medical assistance,
food, and the removal of the sickest people.

At about 11.30 a.m. on Thursday, 29 August, Captain
Rinnan decided to enter Australian waters and stopped
about four nautical miles off the coast of Christmas Island.
He determined not to leave until the humanitarian situ-
ation was addressed and the “rescuees” allowed to disem-
bark. The Australian government response was swift and
decisive. In around one hour, it ordered forty-five armed
SAS (Special Air Services) troops to board the MV Tampa
and closed the port at Christmas Island to incoming and
outgoing traffic.

Soon after the boarding by SAS personnel, Prime Minis-
ter John Howard announced that not one of the “rescuees”
onboard the MV Tampa would set foot on Australian soil.”!
The government decision was the subject of legal proceed-
ings in the Federal Court of Australia, which initially deter-
mined that the “rescuees” were being unlawfully detained
by the government.”” This decision was overturned, by
majority, on appeal.”

While the court proceedings were being heard, the gov-
ernment obtained the agreement of the impoverished Pa-
cific island nation of Nauru to house the MV Tampa
“rescuees,” in exchange for significant aid contributions
and debt write-offs.* In addition, New Zealand agreed to
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accept 150 rescuees — primarily women, children, and fam-
ily groups — for processing.”

The “rescuees” were removed from the MV Tampa and
transported to Nauru on board HMAS Manoora, an Aus-
tralian warship. Upon arrival in Nauru, they were detained
in compounds managed by the International Organization
for Migration (IOM).* The UNHCR accepted a request
from Nauru for assistance in the processing of asylum
claims of those rescued from the MV Tampa.”” All costs
associated with the housing, detention, and processing of
the rescuees on Nauru, including those incurred by the
UNHCR, were to be met by the Australian government.*

The government’s response to the MV Tampa situation
was coordinated through the creation of a high-level, inter-
departmental committee to be known as the People Smug-
gling Taskforce (PSTF) on 27 September 2001. The PSTF
was created partly in response to the MV Tampa, and partly
due to intelligence suggesting there were a range of boats
planning to come to Australia from Indonesia in the near
future. These two issues required there be a “concerted
focus” on what was happening and the possible govern-
ment responses.”

Despite being an ad hoc response to the MV Tampa
incident, the establishment of the PSTF signalled a change
to a “whole of government” approach to the question of
unauthorized arrivals and people smuggling. Prior to this
time, intelligence exchange and liaison about potential boat
arrivals had occurred at the working level between DIMIA,
the Australian Federal Police (AFP) and Coastwatch (a
branch of the Australian Customs Service). It was also to
signal the start of a new government policy on boat arrivals
and people smuggling.

The arrival of further boatloads of asylum seekers saw
the Australian government extend its so-called “Pacific
Solution” to a second compound on Nauru and a third
compound on Manus Island in Papua New Guinea.” These
too were managed by IOM. However, the UNHCR refused
to process any of these further arrivals. Instead, the Austra-
lian government established a new offshore processing re-
gime using DIMIA officials. The Nauru facilities were used
primarily for Afghan asylum seekers and Manus Island for
Iraqis. The Australian government once again met all costs
associated with these “offshore processing centres.” On the
question of costs, the Select Committee concluded that:

Although substantial information is available on the costs asso-
ciated with the operation of the offshore processing centres in
Nauru and Papua New Guinea, the Committee has not been
able to collate an accurate picture of the full cost of the Pacific
Solution. The substantive difficulty arises from the inability to
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fully identify the cost of the activities of the Australian Defence
Force in support of the alrrangernents.31

The Committee does quantify the non-Defence related
costs of the Pacific Solution, which total in excess of A$250
million.*”? These expenses relate to the reception and proc-
essing of 1,515 asylum seekers in Nauru and Papua New
Guinea. According to DIMIA, the estimated average cost
for each unauthorized arrival that is processed in Australia
is $29,000.” This means that if all the asylum seekers taken
to Nauru and Papua New Guinea had been processed in
Australia, the average total cost would have been around
A$44 million.

The Select Committee noted that:

[I]t is apparent that the cost of the Pacific Solution processing
arrangements on Nauru and Manus to date, including addi-
tional aid funding, have been significantly more expensive than
onshore processing of the same number of people. This is true
even without a full accounting of the cost of the supporting

services provided by the Defence Force.™

B.  To Deter and Deny — Operation Relex

The MV Tampa incident marked the introduction of a new
comprehensive border protection regime, of which the “Pa-
cific Solution” formed a part. Central to this regime was
“Operation Relex,” an Australian Defence Force (ADF) mis-
sion with the aim of deterring and denying boats suspected
of carrying asylum seekers from entering Australian territo-
rial waters.

On 28 August 2001, the Chief of Defence Forces issued
awarning order initiating Operation Relex. It specified that
the ADF mission was to “deter unauthorized boat arrivals
from entering Australian territorial waters off the north
west coast and offshore territories” by providing:

a maritime patrol and response option to detect, intercept and
warn vessels carrying unauthorized arrivals for the purpose of
deterring suspected illegal entry vessels from entering Austra-

. o 36
lian territorial waters.

Operation Relex formed part of the “whole of govern-
ment” approach to the issue of unauthorized arrivals and
people smuggling. As such, ADF operations were only a
part of the overall strategy, which comprised a continuum
of operations:

+ intelligence gathering and analysis in preparation for pos-
sible boat departures from Indonesia, usually by non-ADF
personnel;
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+ surveillance of the areas in which approaches to Australia
would be likely;

+ naval interception of any suspected illegal entry vessels
(SIEVs) once close to Australia’s contiguous zone;

+ the provision of warnings to the crew not to enter Austra-
lian waters;

+ ifthe SIEV proceeded into the Australian contiguous zone,
the insertion of a boarding party, with the aim of removing
the boat to the high seas;

+ the eventual detention of any SIEV that persisted in its
attempts to enter Australian territorial waters; and

+ the transfer of detained SIEVs to a designated holding area,
pending a government determination on transfer and/or
transportation.

This policy was later amended to include the forcible
return of vessels to Indonesia.

1.  Surveillance and interception of SIEVs

Prior to the MV Tampa incident, surveillance of Australia’s
northern approaches was the responsibility of Coastwatch,
abranch of the Australian Customs Service. However, under
Operation Relex, the lead responsibility for surveillance
within the area of operations was held by Defence.

The surveillance conducted by Defence consisted of air
surveillance from the Australian mainland to within thirty
miles of the Indonesian archipelago, coupled with the po-
sitioning of naval vessels closer to Australian territory.”

We [Defence] had a standard operating procedure, which we
developed for this operation. That involved ships intercepting
an illegal vessel, either primarily by the ship itself or after having

been detected by the aircraft that were in surveillance.”®

Coastwatch was responsible for the “residual national
surveillance program ... and the provision of support for
Defence in the Operation Relex areas in the Timor and
Arafura Sea approaches.”

SIEVs would be intercepted on the high seas, generally
in the vicinity of Christmas Island or Ashmore Reef. De-
fence personnel only had authority to board the vessels
once they entered Australia’s contiguous zone, which com-
mences twenty-four nautical miles from land. Intercep-
tions could occur much further out than twenty-four
nautical miles; however, naval vessels would then have to
shadow the SIEV until it entered the contiguous zone before
any action could be taken. For this reason, and in order to
militate against the risk of another SIEV slipping through,
naval vessels were not positioned too far “up threat.”*

Naval frigates were not directly involved in the intercep-
tion and boarding of SIEVs. Rather, rigid hull inflatable

boats (RHIBs) were sent forward to meet the SIEV with the
frigate remaining positioned downstream, just over the
horizon. This approach was designed to minimize the risk
of a safety-of-life-at-sea situation being generated. There was
a fear that the sight of a large vessel capable of rescuing all
persons on board the SIEV would be the catalyst for attempts
to sabotage the SIEV, thereby creating a rescue situation.*

2. Warning issued to crew
Upon interception of an SIEV, the personnel on board the
RHIB would issue a warning to the master of the vessel, if
one was identified, or otherwise to the crew.*” The warning
advised that the master and/or crew would be breaching
Australian law if they proceeded into Australian territory
and that they would be subject to severe penalties under that
law.* The text of the warning was provided in both English
and Bahasa (Indonesian), given that the crews were invari-
ably Indonesian nationals. The warning advised that people
smuggling was a criminal offence in Australia subject to
mandatory jail terms and large fines. It recommended the
crew turn the boat around and return to Indonesia.
Whether or not the warning was comprehended by the
crew or the asylum seekers on board the SIEVs is unknown;
however, it was assumed by Australian officials that the
warning was read and understood.* It appears that in every
instance the warnings were ineffective in stopping the boats
from continuing towards Australian waters.” No specific
warning was issued to the asylum seekers on board the
vessels about their likely treatment upon arrival in Aus-
tralia.

3. Boarding of SIEVs

The naval vessel would then shadow the SIEV as it proceeded
towards the Australian contiguous zone. Warnings would
continue to be given to the vessel, in preparation for board-
ing. The boarding of the SIEV could be either compliant or
non-compliant. Where the boarding was compliant the
SIEV was often broken down and in need of assistance, or
else responded to a request to heave to, allowing the inser-
tion of the boarding party. In the case of a non-compliant
boarding, requests to heave to were usually ignored, requir-
ing more forceful measures to be used to embark the board-
ing party. In at least one instance, machine gun warning
shots were fired into the water ahead of the SIEV and a
searchlight was used to illuminate both the weapon firer and
the area in the water ahead of the vessel where the rounds
were to land.* Other tactics included manoeuvring the naval
vessel close to the SIEV to create a distraction, allowing “an
assault type non-compliant boarding, using the RHIB, to be
effected whilst the vessel was still under way.”*

© Jessice Howard, 2003. This open-access work is licensed under a Creative Commons Attribution-NonCommercial 4.0 International
License, which permits use, reproduction and distribution in any medium for non-commercial purposes, provided the original author(s)
are credited and the original publication in Refuge: Canada’s Journal on Refugees is cited.




Volume 21

Once embarked, the boarding party commandeered the
ship and prevented any further damage being occasioned
to the vessel.* Initially, the boarding party comprised naval
personnel only. As Operation Relex progressed, it was de-
cided that an armed presence in the boarding party was
required in order to ensure control of the vessel.*” This
armed presence was known as the Transit Security Element
(TSE) and included members of the Australian Army.

Members of the boarding party were armed with a hol-
stered pistol and a baton.” The Rules of Engagement (ROE)
for Operation Relex stipulated the level of force which the
boarding parties were authorized to use.” Whilst the weap-
ons carried by the boarding party were visible, personnel
were not authorized to use lethal force except in self-de-
fence. The members of the boarding party were advised that
the use of force should always be consistent with the situ-
ation they found themselves in and should be kept to a
minimum.*

A range of options for controlling people on board the
vessels was employed. The naval personnel were trained in
the used of batons. The army personnel also carried and
were trained to use capsicum spray and electricians’ cable
ties to temporarily restrain people. Both of these methods
of controlling the situation were used in the course of
Operation Relex.”

The boarding party would include at least one engineer
who would inspect the engine and other members of the
boarding party would assess the hull and other parts of the
vessel.” The boarding party would then assess the me-
chanical engineering, navigational equipment, and gen-
eral seaworthiness of the SIEV, and any minor repairs
necessary to ensure continued seaworthiness would also
be made.” The boarding party would also provide basic
medical assistance and estimate the number of passengers
on board.

Once aboarding had been effected, the established policy
was to

reinforce the warning and turn the vessel around and either
steam it out of our contiguous zone ourselves under its own
power or — as had happened on a number of occasions — if the
engine had been sabotaged in our process of boarding, we
would then tow the vessel outside our contiguous zone into
. . 56

international waters.

The boarding party would remain on the SIEV until it
reached the outer limit of the Australian contiguous zone,
at which point it would return to the naval vessel. The naval
vessel would closely escort the SIEV, if it was not under tow,
until the Indonesian twenty-four nautical mile limit, at
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which point it would instruct the vessel to continue back
towards Indonesia. The naval vessel would then withdraw
over the horizon, outside the nominal visual range and
would monitor the SIEV using an electro-optical tracking
system. The SIEV's “invariably just turned around and came
back again.””

According to Rear Admiral Smith, the “initial policy was
to do that up to three times and, after having done it the
third time, to seek further advice from government”** about
what to do with the vessel. The decision about what was to
happen with the SIEV was one made by government, again
through the PSTF process.

4. Containment of SIEVs and transportation

Initially, any SIEV which persisted in its attempts to enter
Australia, or which foundered whilst attempting to enter
Australia, was contained by the ADF until a decision was
made as to where the boat and/or passengers were to be
taken. The circumstances of containment varied for each
SIEV and are outlined in Appendix 1. The common element,
however, was the requirement that no persons from any
SIEV were to land on Australian territory. Many persons
were contained on vessels within Australian territorial wa-
ters, but none were allowed to land, even when land was very
close by.”

As discussed above, the Pacific Solution saw the estab-
lishment of two processing camps on Nauru — one for the
MV Tampa asylum seekers, the other for subsequent arri-
vals —and one camp on Manus Island. The people on board
each SIEV that was not returned to Indonesia were taken to
either Nauru or Manus Island for processing. There is one
exception to this, and that is SIEV 8, which had thirty-one
people on board, and had departed from Vietnam, not
Indonesia. After being detained at Christmas Island for a
short period of time, these people were taken to the Austra-
lian territory of Cocos Island for processing. The reason for
the different processing locations is something that can
only be speculated about, but is probably due to the fact
these asylum seekers were not “secondary” movers and had
not engaged the services of a people smuggler to get to
Australia.

DIMIA developed written scripts to inform the asylum
seekers about where they were being transported to, what
to expect upon arrival, and their future options. The nota-
ble exception is the script used for SIEV 4 — the first group
to be sent to Manus Island — in which the destination does
not seem to have been revealed. Unlike the people taken to
Nauru, this group was not transported by navy vessel;
rather, they were flown to Papua New Guinea.

40
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5. Forcible return to Indonesia

In early October, a request was conveyed to the PSTF to
prepare a report on the feasibility of returning SIEVs to
Indonesia once intercepted. The PSTF discussed the matter
on 11 October 2001 and provided the draft report to the
Secretaries Committee on National Security (SCONS) on 12
October 2001.%

The PSTF report advised that, subject to a number of
limitations particularly relating to the seaworthiness of the
vessel, it was possible to return SIEVs to Indonesia. The
report acknowledged that not every vessel could be re-
turned. The overriding considerations would be safety-of-
life-at-sea issues and Australia’s international obligations
to assist those in distress. Whether or not a vessel was
seaworthy enough to make it back to Indonesia safely
would remain a matter of judgment for the relevant naval
commander.® Interestingly, the caveats on return did not
include any consideration of people’s claims to be refugees.

The SCONS drafted a minute to be transmitted to Prime
Minister Howard, suggesting that the policy of tow-backs
to Indonesia be instituted, and the Prime Minister agreed
to this policy change on or around 12 October 2001. The
first boat to be subject to the policy was SIEV 5, which was
intercepted on 12 October and held off Ashmore Reef until
17 October, at which time it was escorted back to Indonesia.

The “tow-back” policy essentially constituted the inter-
ception of SIEVs and forcible return of the vessels under
Navy escort to within close proximity of Indonesian terri-
torial waters. Vice Admiral Shackleton, Chief of Navy,
stated that when the Navy takes a ship back to Indonesia,
“we essentially navigate on its behalf, and we leave it within
sight of the Indonesian coast.”® Australian vessels involved
in tow-backs apparently did not at any stage enter Indone-
sian territorial waters; rather, they escorted the SIEV's to the
edge of the Indonesian contiguous zone, from which point
the SIEVs continued under their own steam back into
Indonesian territorial waters.®

The Indonesian government was apparently notified of
the return of each of the four SIEVs subject to the “tow-back
policy.”®* The official Australian position is that the place
to which each of the boats actually returned is unknown.
However, it is known that one (SIEV 12) ran aground on
Roti Island, just off the coast of West Timor. The Navy
returned the three other SIEVs to the Indonesian waters in
the West Timor area — one near Kupang (SIEV 5) and the
other two near the town of Pepela, Roti (SEIV 7 and 11).®
It is estimated that in total there were over 500 people on
board these four SIEVs.

Given the level of intelligence gathering by Australian
authorities in Indonesia, it is implausible that Australia has

no knowledge of where these boats returned to or what
happened to the people on board. It is also a gross abdica-
tion of the international obligation owed to asylum seekers
to ensure that they are not subjected to refoulement by
Indonesia.®® According to Mr Killesteyn, Deputy Secretary
of DIMIA, Australia’s involvement ceased once the Indo-
nesian government was informed that the boats were re-
turned to Indonesian territorial waters and “[w]hat then
happened in terms of reception arrangements is really a
matter for the Indonesian government.”” As is apparent
from the discussion below of the Regional Cooperation
Model in place between Australia and Indonesia, it is in fact
inconsistent with the structure and purpose of those ar-
rangements that Australia had no further information on,
or involvement in, the interception, detention, and proc-
essing of those returned to Indonesia.

IV. Regional Cooperation Model with Indonesia

The anti-people smuggling arrangements in place between
Australia and Indonesia are the longest standing and most
developed in the region.®® In early 2000, Australia proposed
a Regional Cooperation Model (RCM) with Indonesia, in-
cluding the co-operation of the International Organisation
for Migration (IOM) and UNHCR. According to DIMIA,
the RCM provides for the interception and detention of
asylum seekers, assessment of protection claims, and ar-
rangements for removal of failed asylum seekers or resettle-
ment of recognized refugees. Under the arrangements in
place, Australia and Indonesia have agreed

to cooperate to disrupt [the flow of unauthorized arrivals] by
taking concerted action to intercept people who are breaching
Indonesia’s immigration laws and to take an active approach to
putting an end to the operations of people smugglers who are

. .69
based in Indonesia.

A.

In order to ensure that its non-refoulement obligations under
the Refugee Convention were not breached, Australia needed
to ensure that the RCM provided asylum seekers with an
opportunity to have their claims for protection assessed.
UNHCR did not agree to take a leading role in the imple-
mentation of the model, and initially it refused to endorse,
or even participate in, the RCM.” The function of “lead
agency” was taken on by IOM.

Despite UNHCR’s initial reluctance to be involved, it has
a statutory responsibility to interview anyone who ex-
presses a wish to request asylum.” Whilst UNHCR did not
agree to assist the Australian government by actively seek-
ing out asylum seekers in Indonesia, it had no choice but to

Implementation of the Regional Cooperation Model

1
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agree to assess any claims lodged with its (small) Jakarta
office.”? IOM undertook to inform intercepted asylum seek-
ers of this option.

Under the RCM, the interception of illegal third-country
nationals in Indonesia is the responsibility of local Indone-
sian authorities, primarily the Indonesian National Police
service (INP). Whilst Australia has federal police officers on
the ground in Indonesia, they have no law enforcement
jurisdiction outside Australia. Thus, the stated Australian
policy of disruption and interception required co-opera-
tion from local police in order to be effective. This co-op-
eration is ensured through a protocol concluded in 2000
and renegotiated in 2002 between the two police services,
and is discussed in detail below.

The interception of unauthorized migrants by the INP
predominantly results from Australian intelligence about
the locations and movements of people or from informa-
tion provided by human sources, such as hotel staff or other
informants, to the Indonesian authorities. Any person who
is intercepted by the INP and found to be undocumented,
in possession of fake documentation, or without a valid
Indonesian visa is usually arrested. Once arrested, the per-
sons are transferred to the custody of Indonesian immigra-
tion authorities. IOM, the Australian embassy in Jakarta,
and UNHCR are subsequently advised of the arrests. It
seems that Australia has a tacit agreement with Indonesian
authorities that they will not réfoule people who may be
asylum seekers, despite the fact that Indonesia is not a party
to the Refugee Convention. Australia has not declared Indo-
nesia to be a “safe third country” under the Migration Act
1958, and has no formal readmission agreement with Indo-
nesia. This is particularly concerning as it leaves returned and
intercepted asylum seekers at risk of “chain refoulement.”

Those persons who are intercepted and arrested are then
detained in a variety of places in Indonesia, ranging from
immigration detention facilities to hotels. IOM staff mem-
bers attend the locations where the unauthorized migrants
are being held and arrange for longer-term accommoda-
tion. The Australian government meets the costs of IOM in
providing accommodation, food, and medical assistance to
those detained. IOM also arranges longer-term accommo-
dation if it is required, (for example, while refugee status
determination is conducted by UNHCR).

Regardless of where unauthorized migrants are located,
they remain the responsibility of IOM and are strictly in
“detention” until they leave Indonesia.” In reality, the de-
tention arrangements are not particularly secure, leading to
a number of persons leaving the accommodation. It is not
known whether those persons have remained in or left
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Indonesia, and, if they have left, whether they travelled to
Australia or to some other location.

IOM also has the responsibility of advising those arrested
of their options for the future. These include voluntary
return to their country of origin, return to another country
which recognizes their right of entry, or contacting
UNHCR to make an application for refugee status. Accord-
ing to the Deputy Secretary of DIMIA, the co-operation
with UNHCR

was specifically designed to give these people, who were enjoy-
ing protection in Indonesia at the time, an opportunity to have
their claims assessed and for resettlement processes to start.”*

One problem with this approach is that it has lead to a
burden shift from Australia’s onshore processing system,
which is very well-resourced, to the UNHCR’s Jakarta of-
fice, which is chronically under-resourced. Traditionally a
small office, it has not been equipped to process the increas-
ing number of claims lodged in Indonesia for which it is
responsible. This has led to problems of delay in processing
claims. The problems of delay have been compounded by
an unwillingness on the part of states parties to the Refugee
Convention to then resettle designated refugees located in
Indonesia.

People found to have protection needs remain the re-
sponsibility of UNHCR, which then seeks a durable solu-
tion for each refugee, usually in the form of resettlement in
a third country. As Indonesia is not a signatory to the
Refugee Convention, no durable solutions are available for
refugees in Indonesia. Those indicating a desire to leave
Indonesia are assisted by IOM to do so and Australia meets
the costs incurred in organizing the voluntary removal of
unauthorized migrants. Approximately 10 per cent of per-
sons intercepted decide to voluntarily return to their coun-
try of origin.” If a person is found by UNHCR as not having
protection needs, IOM arranges to remove from Indonesia
those wanting to return home, with the costs again met by
the Australian government.

B.  Co-operation between Australian Federal Police and
Indonesian National Police
Despite its formal title, the RCM is not a high-level arrange-
ment between governments. Rather, it is a primarily a co-
operative arrangement between the law enforcement
agencies of Australia and Indonesia — the Australian Federal
Police (AFP) and the Indonesian National Police (INP).
The AFP is the law enforcement agency for the federal
government in Australia, and enforces Commonwealth (as
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opposed to State) laws, including the Migration Act 1958
(Cth). In the area of people smuggling, the AFP

engages in targeting facilitators of people-smuggling ventures.
These are the people who arrange for the marketing of opportuni-
ties for potential passengers, organise their travel to embarkation

. : . 76
points, coordinate and provide vessels and employ crews.

The AFP is also partly responsible for the investigation
and prosecution of the crews of SIEVs for people smuggling
offences under the Migration Act 1958 (Cth).”

The co-operative regime between the AFP and the INP
in relation to people smuggling is given effect through a
specific protocol concluded in 2000. On 27 October 1995,
the AFP entered into a Memorandum of Understanding
(MOU) with the Indonesian National Police to co-operate
in the investigation of transnational crime. The MOU was
renewed on 5 August 1997. On 15 September 2000, the AFP
entered into a specific protocol under the MOU “to target
people smuggling syndicates operating out of Indonesia.””®
Two weeks later, on 27 September 2000, a ministerial direc-
tion was issued to the AFP, directing the AFP to “give special
emphasis to countering and otherwise investigating organ-
ised people smuggling.””

According to the Commissioner of the AFP, Mr. M.
Keelty,

Under the provisions of the Protocol, the AFP did fund INP
units to take part in anti-people smuggling operations ... The
Protocol laid out the level of accountability that would have to
be met by the various INP units ...

The Protocol allowed for the AFP and INP to provide advice
regarding target selection, technical and management support
of operations, informant management, information facilitation
and assistance in financial reporting.80

Action was taken under the Protocol almost immedi-
ately, including the training of five INP Special Intelligence
Units in October, the provision of equipment to those units
in November and the allocation of funds to coordinate
operations (including the INP Interpol office) and pay the
INP informant network.®

Under the Protocol, however, the AFP “cannot direct the
INP ... [w]e can seek their cooperation.” The INP Special
Intelligence Units have been involved in gathering informa-
tion, making arrests and prosecuting Indonesian-based
people smugglers.* The Special Intelligence Units were also
central to the Australian policy of disruption in Indonesia.

On or around 12 September 2001, the Indonesian gov-
ernment set aside the Protocol. Apparently, it is unclear

why this occurred. The AFP have stated that the only reason
they were given was that the Indonesian government de-
sired a more formal, government-to-government agree-
ment, rather than the “agency-to-agency” arrangement in
place at the time. It was acknowledged, however, that “to a
degree the concern went to the disruption operation."® The
operation of the Protocol remained suspended until the
conclusion of a new MOU and Protocol on 13 June 2002.
Despite the suspension of the Protocol, the AFP maintains
that they continued to receive co-operation from the INP
“on a case by case basis.”®*

The Australian policy of disruption in Indonesia has
been labelled “the untold story of people-smuggling.”® The
Senate Select Committee pursued this story in some de-
tail, in response to a submission raising questions about
the sinking of a SIEV en route to Australia. This incident
lead to the drowning of 353 asylum seekers — mostly
women and children — and has become known as ‘SIEV
X.% In pursuing some of the issues raised by the SIEV X
incident, the extent of disruption activities in Indonesia
became apparent.

The primary objective for disruption activities is “to
prevent the departure of the vessel in the first instance, to
deter or dissuade passengers from actually boarding a ves-
sel.”¥ A distinction was drawn between dismantling and
disruption efforts.

Dismantling is more focused on targeting the critical players,
the facilitators, within the syndicate. So you are actually taking
away a fulcrum for activity ... whereas disruption can extend
far beyond the syndicate itselfand ... target potential passengers
on the vessel to disrupt their getting on board.®

Disruption activities included the interception and di-
version of potential asylum seekers in Indonesia.

By disruption, we mean the use of the Indonesian national
police to divert potential passengers to the International Organ-
isation for Migration or the interception by the Indonesian
national police of passengers prior to boarding vessels. What
would happen ... is that potential passengers are gathered
sometimes in a number of locations and at the last moment they
are provided with details or transport to an embarkation point
and they are placed on the vessels at the embarkation point.
Often a disruption activity would be to prevent the passengers
from getting to the point of embarkation or if we knew who the
people smuggler was, to have the Indonesian national police
arrest the organiser, or in other ways to disrupt the gathering of
the people prior to the vessel departing.89
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Other efforts that may fall within the general description
of disruption activities include the distribution of informa-
tion leaflets discouraging people in Indonesia from using a
people smuggler to get to Australia,”
paigns directed at Indonesian fishermen who are usually
recruited by people smugglers as “crew” and “soft” en-
forcement measures.

It was the role of the Special Intelligence Units of the INP,
trained by the AFP, to conduct the disruption activities. On
anumber of occasions the AFP has emphasized the fact that
Australia does not have the power to direct or command
the INP; “we can seek their cooperation.” The INP invari-
ably co-operates. However, the absence of a line of com-
mand raises serious accountability questions. As the AFP
itself has stated, “[w]e don’t know what they are up to but
we know what we have requested of them.”*® The absence
of accountability is particularly alarming in light of the fact
that there appear to be no clear limits placed on disruption
activities.

The Leader of the Opposition in the Senate, Senator
Faulkner, has stated

information cam-

It is not clear whether disruption extends to physical interfer-
ence with vessels. It is not clear what, if any, consideration is
given in the planning and implementation of disruption to

questions of maritime safety, to the safety of lives at sea.*

These comments were made in response to allegations
aired on a local television program that an informant in
Indonesia had represented himself as a people smuggler.”
It was claimed that the informant — with the knowledge of
either the AFP or the INP, or both — took money from
asylum seekers in Indonesia on the basis that he would
smuggle them to Australia. He claimed to be an Australian
police officer who knew the movements of Australian Navy
ships and so could get them to Australia. After taking
money from the asylum seekers (around $1,000 per person)
he would then hand them over to the authorities in Indo-
nesia. This informant also claims that Indonesian locals
were paid on several occasions to sabotage people-smug-
gling boats with passengers on them.

Senator Ellison, Minister for Justice and Customs, has
refuted any suggestion of an Australian official engaging in,
or requesting the conducting of, this kind of activity.

Upstream disturbance has been a key strategy of the Howard
government in dealing with people-smuggling ... Disruption
and deterrence do not equate to sabotage. The Australian Fed-
eral Police has not been involved in sabotaging vessels but it has
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been involved in upstream disturbance — that is, disturbing and
disrupting the activities of ruthless people—smugglers.96

Whilst the AFP maintains that it has not requested that
the INP do anything illegal in relation to the disruption of
people smuggling, it acknowledges that it has no way of
knowing exactly what is being done in its name.

We are not privy to what network the INP necessarily used so I
can’t say whether they employed people to do this work on their
behalf ... We knew when they arrested people or detained
people, but we are not aware of how they did the other things
they did.”’

In relation to the overall policy of disruption of people
smuggling in Indonesia, the majority®® of the Senate Select
Committee concluded as follows

The Committee notes that it has not been able to gather more
detailed information on the exact nature of the disruption
measures employed in Indonesia. Further, itis concerned about
the general lack of transparency surrounding elements of the
strategy itself. In particular, the inability of the AFP to provide
clear and precise information about the factors behind the
Indonesian Government suspending the protocol governing
the disruption effort compounds the sense of concern that a key
diplomatic partner had cause to abrogate an element of the
bilateral relationship. The Committee finds it perplexing that
neither the AFP nor any other Australian agency took action to
get to the bottom of this matter. The Committee considers that
this matter warrants further investigation and reporting back to
the Parliament.”

The Committee recommended that a full independent
inquiry be conducted into

the disruption activity that occurred prior to the departure from
Indonesia of refugee vessels ... with particular attention to the
activity that Australia initiated or was instrumental in setting in
motion through both its partners in the Indonesian govern-

. . 100
ment and its own network of informants.

At the date of writing, no steps had been taken towards
the implementation of this recommendation.

V. Assessing the Impact of the Australian Policy

Australia’s comprehensive border protection measures
seem to have been effective in that there have been no boat
arrivals from Indonesia since 16 December 2001. Whilst the
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information campaigns, interception, and diversion activi-
ties in Indonesia have undoubtedly deterred asylum seekers
from voyaging to Australia many of those people simply
remain in Indonesia. The estimated number of people pre-
vented from reaching Australia under the disruption pro-
gram varies; however, in excess of 3,000 people appears to
be a reasonable estimate.'”'

Whilst it is not possible to solely attribute the reduced
flow of asylum seekers over the past twelve months to Austra-
lia’s comprehensive border protection efforts, the introduc-
tion of the policy has coincided with a complete halt in the
arrival of boats. As the Senate Select Committee noted:

The number of unauthorized boats attempting to reach Austra-
lia has declined dramatically, although the effect of the offshore
processing arrangements and the new legislative regime in halt-
ing the flow of illegal boat arrivals is difficult to isolate from the
influence of other factors, including disruption activities, re-
gional anti-smuggling initiatives, the SIEV X disaster, and
global developments such as increased border security in the
aftermath of September 11, 2001.'2

Through the introduction of a comprehensive border
protection regime involving disruption, interdiction, redi-
rection, and mandatory detention, Australia has managed
to completely insulate itself from unauthorized boat arri-
vals of asylum seekers and refugees. For this reason, many
other developed countries have shown particular interest in
the Australian approach.

Most well known is the recent UK proposal for the
introduction of regional protection areas'”” — safe areas
where UNHCR will be responsible for providing protection
and humanitarian support to refugees, funded by the states
redirecting asylum seekers to the area. Asylum seekers ar-
riving in the EU would be identity screened at the external
borders of the EU and removed to a regional protection
area, based on their country of origin. Thus, it is proposed
that there be an offshore (or outside EU) processing centre
in Turkey for Iraqis, Somalia for Africans, and Morocco for
Algerians and other Africans. It is made quite clear in the
UK proposal that if UNHCR was not willing to participate
in the scheme, the seemingly more compliant IOM would
be approached. The UK proposal was strongly condemned
by Human Rights Watch and other human rights organi-
zation."” The proposal was not adopted by the European
Council earlier this year. It is possible that the UK will look
to partners outside the EU to implement the scheme, in-
cluding Australia.'®

The parallels between the UK proposal and Australia’s
Pacific Solution are quite striking, particularly the burden

shift onto less developed countries and the UNHCR. Ac-
cording to Human Rights Watch, the UK acknowledges
that “Australia’s refugee policy is its source of inspira-
tion.”'% One obvious point of distinction between the UK
proposal and Australia’s comprehensive border protection
policy is that the UK policy would require the complete
co-operation of all EU member states in order for it to be
anywhere nearly as effective as Australia’s has been. Austra-
lia’s geography makes it unique in the developed world;
people cannot simply walk or drive across Australia’s borders.
Slow-moving boats that are overflowing with people are read-
ily detectable by a well-resourced and vigilant defence force.
And they are certainly no match for naval warships.

VI. Conclusion

Australia’s border protection policy has generated much
criticism, both domestically and internationally, especially
from UN bodies and non-governmental organizations. The
criticisms have, without exception, been ignored, largely
because the Australian government does not believe it is in
breach of any international obligations. Whilst this position
may prove to be correct, the policy may be viewed as exploit-
ing the greyer areas of refugee law, international human
rights law, and the law of the sea. The policy certainly
undermines Australia’s long-standing reputation as a good
international citizen and Australia’s record as a human
rights defender has been seriously tarnished. At best, the
Australian policy pushes the limits of acceptable interna-
tional practice. At worst, Australia has set a new “low water
mark” for the treatment of asylum seekers and refugees.

The interception, return, and redirection of thousands
of people — many of whom were subsequently recognized
as refugees in need of international protection — and the
shameless “burden shift” engaged in by Australia highlights
the lengths to which a wealthy state can and will go to ensure
the meeting of a domestic policy objective. That Australia’s
refugee “problem” is tiny by global standards is an even
greater cause for alarm. It sends a dangerous message to all
states that it is acceptable to “deflect” asylum seekers away
from your territory when you feel that you have carried
enough of the asylum burden. There are many states that
would be far more justified in reaching this conclusion than
Australia. If those states shut their borders to refugees and
asylum seekers, the international refugee protection regime
would be seriously jeopardized. Given the costs involved in
hosting large numbers of refugees and asylum seekers,
many host states will see the Australian policy as a tanta-
lizing prospect. It is hoped that they resist the temptation
to expand the Pacific Solution into a “European Solution”
or an “Atlantic Solution.”
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Appendix 1
Summary of SIEV Incidents 2001
SIEV Date Where Australian Action Outcome
(2001) vessel
Palapa 27/8-3/9 In vicinity of Norwegian Held in Australian Transported to
(IVO) Christmas | freighter MV territorial waters by Nauru (UNHCR
Island Tampa SAS Transferred to processing)
HMAS Manoora
1 7-8/9 IVO Warramunga Transferred to Transported
Ashmore Reef HMAS Manoora to Nauru
2 10-22/9 Aground Newcastle, Vessel foundered —held Transported
Ashmore Reef Gawler off Ashmore on board to Nauru
SEIV 1. Transferred to
HMAS Tobruk
3 12-22/9 VO Warramunga, Held off Ashmore Reef.
Ashmore Reef Geelong Transferred to
Tobruk Reef
4 6-10/10 IVO Adelaide Taken under tow; SIEV Disembarked at
Christmas Island foundered, rescued Christmas Island.
Taken to Papua New
Guinea (Manus)
5 12-19/10 IVO Warramunga Escorted to Al lagoon | Indonesia — Kupang,
Ashmore Reef Whyalla Removed to Indonesian West Timor
Townsville territorial waters
6 19-30/10 IVO Arunta Held in custody by AFP | Vessel foundered,
Christmas Island | Warramunga & AQIS Attempted returned to
escort to Indonesian Christmas Island.
territorial waters Taken to Nauru
7 22-29/10 VO Bunbury, Held at Ashmore Indonesia — Pepela,
Ashmore Reef | Arunta, Bendigo | Escorted to Indonesian Roti Island
territorial waters
8 29/10-10/11|  North-west Wollongong | Escorted to Ashmore and| Transported to &
Bathurst Island held there Transferred to disembarked at
HMAS Tobruk Christmas Island
9 31/10-10/11 IVO Arunta, Towed to Ashmore Reef | SIEV 9 passengers
Ashmore Reef Bunbury, and held there then take? to Cocos
Gladstone Transferred to HMAS Is, most of SIEV 8 &
Tobruk 10 to Nauru. Some
held at Christmas
10 8/11 VO Wollongong Vessel caught fire and Island until 26 Jan
Ashmore Reef sank. 2 deaths 02 then transferred
Transferred to HMAS to Nauru
Tobruk
11 11-13/12 VO Leeuwin Escorted to Indonesian Indonesia — Roti?
Ashmore Reef territorial waters
12 16-20/12 VO Leeuwin Escorted to Indonesian Indonesia — Roti?
Ashmore Reef terr>torial waters
X 19-22/10 Departed Vessel sank en route to 421 passengers &
Sumatra CI, either in crew including 70
(Indonesia) international waters children. 24
south of Java or in IDTS disembarked en
(Sunda Straits) route. 352 drowned.
44 survivors (3 kids)
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The Spaces In Between: American
and Australian Interdiction Policies
and Their Implications for the Refugee
Protection Regime

Jessica C. MORRIS

Abstract

Interdiction policies by countries such as the U.S. and Aus-
tralia are embedded in these states’ perception of their ob-
ligations to asylum seekers as strictly territorially bound.
With the aim of limiting asylum seekers access to protec-
tion mechanisms, these policies are carried out in an
arena firmly within the reach of executive-driven actions
yet beyond the purview of constitutional or judicial safe-
guards. In the case of the U.S., the long-standing Haitian
interdiction policy illustrates the manipulation of this pro-
tection gap, and, in Australia, the administration’s reac-
tion to the Tampa incident in 2001 and the subsequent
policy developments provide further illustration. The
autonomy with which states carry out such policies poses
a significant threat to the refugee protection regime, espe-
cially the international norm of non-refoulement.

Résumé

Les politiques d’interdiction poursuivies par certains
pays, tel les Etats-Unis et ' Australie, reposent sur leur
conviction profonde que leurs devoirs envers les deman-
deurs d’asile sont strictement limités a leur territoire.
Dans le but de limiter acces des demandeurs d’asile aux
mécanismes de protection déja en place, ces politiques
sont appliquées dans des lieux fermement sous le contréle
des forces de ordre, tout en ne bénéficiant d’aucune ga-
rantie constitutionnelle ou judiciaire. Aux Etats-Unis, la
politique d’interdiction déja ancienne envers les Haitiens
illustre bien la manipulation de ces interstices dans la
protection, tout comme les politiques australiennes qui

ont suivi Vincident du Tampa en 2001. La grande liberté
dont disposent les Etats pour appliquer de telles politi-
ques constitue une menace pour le systéme de protection
des réfugiés, en particulier pour le respect du principe car-
dinal de non-refoulement.

I.  Introduction

nterdiction policies highlight tensions in the current
Irelationship between the liberal democratic asylee-re-

ceiving state, the international human rights regime, and
the realities facing the asylum seeker. Embodying the dis-
course of the human rights regime in the context of globali-
zation, Soysal holds that “individual rights, expansively
redefined as human rights on a universalistic basis and
legitimized at the transnational level, undercut the import
of national citizenship by disrupting the territorial close of
nations.”" In a similar vein, Jacobson notes a process of
“deterritorialization” whereby the “nation” is becoming de-
linked from the territorial state.” The realities of interdiction,
however, present a stark contrast to this vision. The draco-
nian measure of forcing a ship from a country’s territorial
waters in order to avoid legal obligations exhibits, not def-
erence to a transnational rights bearing regime, but a reas-
sertion of the primacy of territoriality and boundedness of
the duty of protection. Even a ruling in an international
tribunal stating that such protection duties are attached to
states operating outside their physical boundaries does not
have the leverage of directly impacting state policy or juris-
prudence.’ Through their interdiction campaigns, the U.S.
and Australia have demonstrated thelacuna between the physi-
cal spaces in which states exercise jurisdictional control and the
spaces in which they will assume juridical responsibility. The
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existence of such policies and the relative impunity with
which states enact them expose deficiencies in both the
institutional and legal mechanisms of the refugee protection
regime. The right to seek asylum, although provided for by
international human rights doctrines, remains a territorially
bounded claim.

While U.S. President Ronald Reagan’s codification of
interdiction policy in 1981 represented a formalization of
the use of interdiction as a form of immigration control, the
United States had been guilty before of turning vessels from
its shores at the cost of human life. Denying the U.S. St.
Louis, a passenger ship from Hamburg, Germany, permis-
sion to dock after being turned back from its original port
of call, Havana, had drastic humanitarian repercussions.
The year was 1939 — over nine hundred of the passengers
on board were Jews escaping Nazism. In the next few years,
perhaps after viewing Miami from the deck, hundreds of
the ship’s passengers perished in concentration camps.*

In the past decade, however, the encounter at sea be-
tween the asylum seekers and repelling state has become a
hallmark of the desperation on both sides in the prevailing
restrictionist climate. Apart from the long-standing Ameri-
can policy, until recently there has been no equal in terms
of a codified policy of interdiction. In August 2001, Austra-
lia resorted to interdiction in the midst of a highly publi-
cized standoff with the captain of the Tampa, a Norwegian
container ship seeking to off-load over four hundred res-
cued asylum seekers onto Australian territory. In the wake
of this incident, Australia has formalized the use of inter-
diction through new legislation relating to “off-shore arri-
vals.” Australia is not alone in the use of such strategies: in
the Mediterranean, Italy, France, and Spain have begun to
interdict vessels carrying North Africans and Albanians
struggling to reach their shores. The harmonization of
borders, and thus immigration policy, in the EU has made
it increasingly difficult for asylum seekers to reach their
shores, making sea arrivals, often organized by smugglers,
increasingly prevalent.

Interdiction policies are the most extreme example of a
trend of restrictionist, non-entrée policies implemented by
liberal democratic receiving countries to reduce illegal im-
migration. This set of policies includes carrier sanctions,
visa controls, and safe third country determinations. To the
detriment of refugee protection, the sweeping exclusiveness
of these policies does not discriminate between economic
immigrants and asylum seekers with legitimate protection
claims. Implicit to this “teleology of restriction” is the
assumption that many asylum seekers’ claims are not well-
founded and that refugee status is being used as a “revolving
door” for otherwise inadmissible entrants.’ This skepticism
is reflected by a set of “deterrence” policies enacted to
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complement the non-entrée regime. Governments seek to
dissuade potential asylum seekers, referred to as “queue
jumpers,” from making the journey through harsh deten-
tion policies upon arrival, expedited removal processes, and
a rollback in access to judicial review.

The combination of non-entrée policies with deterrence
measures by Australia and the U.S. undermines the ability
of genuine asylum seekers to avail themselves of protection.
The Australian government has gone so far as to sponsor
public information campaigns warning prospective immi-
grants about the crocodile-infested waters lining their bor-
ders.® Dangerous generalizations regarding the nature of
asylum flows are driving this policy framework. While
refugee status is conceived as a highly individualized con-
dition, the labeling of thousands of people as “economic
migrants,” as has been the tradition with Haitians in the
U.S., prejudices the entire determination system against
fair, individual-based determinations. In Australia there
have been instances in which important officials within the
executive and Parliament have publicly undermined the
foundedness of claims by particular groups of asylum seek-
ers.” Interdiction policies represent the most tangible mani-
festation of this exclusionary trend.

The present paper seeks to illustrate how non-entrée
policies, specifically interdiction, signify an assertion of
state sovereignty and confirm the predominance of territo-
rially based claims to protection by asylum seekers. While
the protection claims of asylum seekers have firm footing
once they are physically within a state’s territory, when they
find themselves in the spaces in between territorial bounda-
ries, prospects for protection are as tenuous as the unsea-
worthy vessels that are so often a hallmark of their grave
circumstances. The first section introduces the cases, U.S.
and Australian interdiction policies, and establishes a ra-
tionale for the comparison. The following section will ex-
plore the remaking of the condition of being “outside” in
the language of immigration, considering the plenary
power doctrine and the implications of extraterritoriality.
The final section contains commentary on the state of
refugee protection with respect to interdiction.

II. Interdiction in the U.S. and Australia: A
Framework for Comparison

While Australian and U.S. interdiction policies are essen-
tially homegrown, products of the countries’ respective do-
mestic political environments and regional conditions,
compelling parallels exist between the two. Essentially, they
are both concerned with the diversion of asylum seekers
from their shores. The overriding concern manifest in these
projects is the states’ discomfort with a self-diagnosed terri-
torial vulnerability. This perceived weakness has been com-
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batted with drastic measures to regain control over entry. In
both cases, the policies were introduced only after a series of
other deterrence measures had appeared to fail. Thelead role
of the executive in initiating the interdiction measures in
Australia and the U.S. demonstrates the extent to which
immigration control measures were equated with questions
of national security. The importance of keeping potential
entrants physically outside a demarcated zone in both in-
stances reflects the power of protection mechanisms once
the line has been crossed. The role of an activist judiciary in
developing these protection mechanisms and in challenging
the development of restrictionist norms has been significant
in both cases. While governmental discourse surrounding
the policies has acknowledged international law and obliga-
tions regarding asylum seekers, the goal of reasserting sov-
ereignty clearly supersedes international responsibilities in
this regard.

Acknowledging the parallels between the interdiction
policies of these two countries leads to an inquiry regarding
the possibility of some kind of causal link. Given the Ameri-
can reputation for unsavoury exports and the fact that
Haitian interdiction preceded Australia’s formal policy by
twenty years, the possibility that the U.S. policy served as a
precedent looms large. One of the many criticisms levied
by human rights advocates over the course of Haitian in-
tervention was that America was setting a negative example
for other countries and that refugee protection could suffer
exponentially as a consequence. Of special importance to
the legal community was the legitimizing of the treatment
of Haitians through the resounding victory of the state in
Supreme Court case Sale v. Haitian Centers Council (1993).
The late Arthur C. Helton, a lawyer at the helm of the
movement to challenge interdiction, called the Sale case “a
dangerous precedent at the international level,” with the
likelihood of being interpreted by some states “as an invi-
tation to use brutal forms of refugee control.”®

While America’s long-standing interdiction policy cer-
tainly aids the Australians in their ability to deny extrater-
ritorial responsibility, interdiction arose as a policy option
primarily as a result of domestic and regional develop-
ments. For this reason, the initial inquiry must lie, not in
the realm of precedent setting, which emphasizes the
agency of the state in responding to conditions, but in the
conditions themselves. There have been several attempts to
explain similarities across immigration policies in liberal
democratic countries along these lines. In a comparative
study of nine countries, Cornelius et al. defend a “conver-
gence hypothesis” which finds a “growing similarity” in the
policy instruments used in immigration control along with
the results of these policies and their reception by the
public.” Acknowledging the importance of changes in the

international system, the authors hold that it is endogenous
factors that are the key determinants in immigration con-
trol.” In a smaller-scale study focusing specifically on the
state of asylum, Joppke also emphasizes the importance of
a state-based framework in which “there is a convergence
on the erection of doubly restrictive asylum regimes.”"!
Brief overviews of the interdiction policies of the two coun-
tries illuminate key points and will set the stage for further

inquiry.

U.S. Interdiction Policy: From Reagan to Clinton

When President Reagan proclaimed on September 29, 1981,
that illegal immigration had reached the level of a “serious
national problem detrimental to the interest of the United
States,” an interdiction policy explicitly directed at Haitians
was set in place that would survive ideological shifts in the
White House and the end of the Cold War." This Presiden-
tial Proclamation along with Executive Order 12324 of the
same day outlined the nature of the threat posed by an influx
of illegal immigrants, thereby activating the constitutional-
ity of presidential authority in such matters and granting the
Coast Guard the responsibility of protecting America’s
shores from the onslaught. The Coast Guard was given
authorization to stop and board ships on the high seas that
appeared to have the intentions of entering territorial waters
with human cargo in violation of immigration law. The
presidential directive ordered the Secretary of State to enter
into bilateral agreements with “appropriate foreign coun-
tries” to facilitate co-operation in deterring illegal immigra-
tion to the U.S. Haiti was the only state with which any such
agreement was ever negotiated, stipulating the return of
interdictees to their country of origin. In recognition of its
responsibilities not to refoule refugees, there was a provision
that “no person who is a refugee would be returned without
his consent.” Immigration and Naturalization Service (INS)
officials were stationed on board the Coast Guard cutters to
make the necessary determination as to the likelihood of
refoulement. The adequacy of this screening process was
soon to be challenged by the courts.

It would amount to a vast oversimplification to interpret
the Haitian interdiction policy initiated by Reagan in 1981
simply as a symptom of anti-immigrant feelings leading to
a newly aggressive restrictionism. If this were the case then
Haitians, estimated to represent only 2 per cent of illegal
immigrants at the time of the interdiction policy, would not
have been a logical target."” Haitian policy must be viewed
in light of attitudes and policies towards Cuban asylum
seekers, beneficiaries since 1966 of the Cuban Adjustment
Act, which voided individual status determination require-
ments and granted Cubans automatic entry into the United
States. While the 1980 Refugee Act established a normative
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break in American law from the Cold War tradition of
conceiving of refugees as ideological symbols, long-stand-
ing approaches towards Cubans would continue to hold
sway over the legal conception of refugee status in Ameri-
can law. Haitians had the bad luck of arriving en masse on
the shores of southern Florida alongside Cubans in the late
seventies and early eighties. Indicative of the building pres-
sure in southern Florida, the INS was busy developing plans
in 1978 to expedite the removal of Haitians by way of mass
expulsion hearings motivated by the perception that cur-
rent backlogs and inefficiencies were attracting further
flows.!* The arrival of 125,000 Cubans and 25,000 Haitians
on the shores of Florida over a five-month period in 1980
threw the asylum system into crisis. Although President
Jimmy Carter granted “special entrant status” to both
groups, such a humanitarian gesture was unsustainable in
the face of such large flows. Due to the special legislation in
place welcoming Cubans and Fidel Castro’s outright refusal
to take back any new arrivals, the only opportunity to assert
control rested with the Haitians."

The original interdiction policy introduced by Reagan
remained in place for eleven years, suffering from continu-
ous legal challenges regarding the nature of refugee deter-
mination procedures. A significant development in the
interdiction program, with important legal ramifications
for the question of asylum, was the use of the U.S. base in
Cuba, Guantdnamo Bay, as a holding pen for Haitians
awaiting screening. Although these challenges resulted in
small victories, including temporary bans on repatriation
of Haitians, President George H.W. Bush’s issuance of the
Kennebunkport Order on May 23, 1992, rendered this
progress irrelevant.' By including the following provision,
“nor shall this order be construed to require any procedures
to determine whether a person is a refugee,” Bush assured
that intercepted migrants would be summarily returned to
their country of origin, overriding the previous commit-
ment to avoid refoulement.

Flows had once again increased dramatically in the wake
of September the 30, 1991, military coup overthrowing
Haiti’s first democratically elected president, Jean-Bertrand
Aristide. In lieu of screening procedures before repatria-
tion, the Bush administration sought to divert potential
asylum seekers through the channels of in-country process-
ing, a mechanism “historically conceived as an additional
avenue of protection for refugees.”"’

Despite President Bill Clinton’s defense of the principle
of first asylum and his criticism of the current policy during
the campaign, once in the White House, he continued the
interdiction program in the same fashion. Clinton’s atten-
tion to Haiti as a foreign policy priority acknowledged the
reality that even the most draconian immigration control
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policies would not stop Haitians from making the journey.
Economic sanctions were imposed and ultimately a mili-
tary intervention carried out in attempt to stabilize the
political situation. The most significant court case regard-
ing interdiction was decided in the beginning of Clinton’s
first term. In Sale v. Haitian Centers Council (1993) the
Supreme Court ruled 8 to 1 that Article 33 of the 1951
Convention relating to the Status of Refugees (the Refugee
Convention), protecting asylum seekers from refoulement,
did not have an extraterritorial effect. This ruling legiti-
mized the direct return of Haitians interdicted on the high
seas without any inquiry into their refugee status.

Clinton was ultimately forced to recognize the urgent
protection needs despite this ruling, however. This resulted
in the provision of safe havens at the Guantdnamo base and
in other countries around the Caribbean. The persuasion
by the U.S. of countries in the Caribbean and Central
America to provide safe havens for Haitians demonstrated
ablatant shifting of the problem. As one critic said, with the
creation of safe havens in Honduras and Venezuela, “the
United States stood the principle of burden sharing on its
head.”’

Australia’s Interdiction Policies: The War on Smuggling

Compared to the long historical trajectory of Haitian inter-
diction, Australia’s policy is in its infancy. The legislation
outlining the new policy of interdiction, the Border Protec-
tion (Validation and Enforcement) Act 2001, was intro-
duced in September of that year to retroactively legitimize
action taken in late August by the Australian government.
Unlike the case of U.S. interdiction policy that developed
behind closed doors over time and was not a reactive meas-
ure taken in response to one single event, Australia’s policy
was formed in the midst of a standoff at the edges of its
territorial waters. In late August 2001 a Norwegian cargo
ship, the Tampa, responded to a call of a ship in distress by
the Australian Coast Watch, thereby starting a chain of
events that would capture the attention of the world for days
and lead to a complete overhaul in Australia’s immigration
policies. After taking aboard the 433 passengers, hailing
from Afghanistan, Iraq, Sri Lanka, and Pakistan, the captain
headed for Indonesia, the point of origin of his new passen-
gers. Complicating the situation, some of the hopeful asy-
lum seekers threatened to jump overboard if returned to
Indonesia. Considering this development and the deterio-
rating health of many of the passengers, the captain decided
to make way for Australia’s Christmas Island, the nearest
port. Australia denied permission to enter territorial waters
and proceeded to establish a naval blockade to prevent entry
into the port. The standoff ended with the interdiction of the
ship by the Australian Special Services and the removal of
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the asylum seekers onto an Australian naval vessel and
eventually to refugee processing points around the Pacific."
While refugee advocates in Australia attempted to force the
government to bring the asylum seekers to the mainland in
order to file their claims, the decision was ultimately in
favour of the state. The court’s message was clear: inter-
dictees had no rights under Australian law.

While Australia has a harsh detention policy towards
asylum seekers and makes use of other non-entrée policies,
interdiction represented a break from past dealings with
boat arrivals. Restrictionist policies have been the trend
since the Australian asylum system was challenged by the
arrival of Cambodian boat people in the late eighties.
Despite the smaller numbers, in relevant terms this influx
compared with the arrival of thousands of Cubans and
Haitian in south Florida in the early eighties and was por-
trayed in a sensationalist manner by the media and manipu-
lated by politicians. Australia’s restrictionist policies should
be seen in light of their preoccupation with the asylum-
smuggling nexus. In order to combat this phenomenon,
Philip Ruddock, Immigration Minister during the John
Howard administrations, has taken an active stance in in-
itiating regional co-operation on this issue. The focus has
been a program involving the processing of refugee claims
in Indonesia with the co-operation of the Indonesian gov-
ernment, International Organization for Migration (IOM)
and the United Nations High Commissioner for Refugees
(UNHCR).? In the year leading up to the Tampa crisis,
Australia did experience a significant increase in unauthor-
ized arrivals by sea. Despite the increase, Australia still hosts
extremely few refugees in comparison to a country such as
Canada, which is similarly isolated.” The elevation of the
Tampa standoff to the level of a national crisis was a result
of campaign showmanship by the incumbent Prime Min-
ister, John Howard, eager to prove he could take a tough
stand on illegal immigration. Now that the elections have
come and gone, Howard and his controversial Immigration
Minister, Ruddock, have shown a continued commitment
to keeping asylum seekers at bay.

III. The Remaking of the “Outside”

In the language of immigration, the condition of being
“outside” contains multiple layers of meaning. The policy of
interdiction is both a reaction to and an agent in the imple-
mentation of these various meanings on three levels. At the
most physical level, “outside” refers to a potential entrant’s
physical location beyond the territorial domain of the state.
On a more abstract plain, domestic immigration laws rec-
ognize that an individual can be physically present in a state
and remain “outside” in legal terms. Finally, it is possible for
an individual to be within the jurisdictional control of the

state and remain “outside” the zone of juridical responsibil-
ity. The shifting emphasis of the condition of being “out-
side” is underscored by tensions between the various
branches of the government exerting their authority over
these meanings. These tensions are played out in increasing
judicial activism regarding immigration matters and the
subsequent challenge to the plenary power doctrine in the
U.S. and the corresponding legal basis for executive control
in Australia. As the importance of being legally “outside”
(but physically within a state) has eroded in the context of
domestic rights allocation, states have sought ways to reas-
sert their sovereignty and, thus, their control over who
remains physically “outside” the demarcated territorial
boundaries.”” Along with interdiction, Australia’s excision
of territory from their migration zone for the purpose of
limiting the claims of “offshore entrants” emphasizes the
capacity of the state to interpret the condition of being
“outside” in accordance with domestic concerns.

Immigration Law: The Changing Significance of
Positionality

A pillar of immigration law in liberal democratic countries
has historically been the de-linking of territoriality with
most rights-based claims. Citizenship, “an exclusive status
that confers on individuals rights and privileges within na-
tional boundaries,” exists to demarcate the insiders from the
outsiders.” An embodiment of this distinction lies in the
development of parallel sets of entitlements regarding pro-
cedural guarantees in immigration proceedings depending
on an immigrant’s legal standing: deportation proceedings
apply to those legally within the country while exclusion
procedures apply to those legally outside. In the U.S., the case
history establishing the treatment of deportable and exclud-
able aliens stretches back to the 1903 Supreme Court case,
Yamatayav. Fisher.” Subsequent judicial rulings established
that the right to due process, established by the Fifth and
Fourteenth Amendments, is granted to every person in
America: “even one whose presence in this country is un-
lawful, involuntary, or transitory is entitled to that constitu-
tional protection.”” These universalist interpretations of the
Constitution hinge on the use of the word “person” in a
portion of the Fourteenth Amendment, implying that the
following rights are not related to immigrant status: “nor
shall any State deprive any person oflife, liberty, or property,
without due process of law; nor deny to any person within
its jurisdiction the equal protection of the laws.”

Lacking a bill of rights and without provisions for na-
tional citizenship until 1949, Australia is much less devel-
oped in its system of rights allocation according to
citizenship and migration status. In Australia, “it is difficult
to differentiate clearly between the rights of citizens and

Al

A\l

© Jessica C. Morris, 2003. This open-access work is licensed under a Creative Commons Attribution-NonCommercial 4.0 International
License, which permits use, reproduction and distribution in any medium for non-commercial purposes, provided the original author(s)
are credited and the original publication in Refuge: Canada’s Journal on Refugees is cited.




Volume 21

non-citizens because the rights of citizens themselves are
not always clearly and consistently defined.””® Common
law with regard to equal legal protection and due process
has developed to the extent that certain basic rights are
clearly established for all persons in Australia.”” The Migra-
tion Act 1958 established the normative basis for the most
controversial feature of Australia’s immigration policies
that seek to differentiate between legal and illegal non-citi-
zens: mandatory detention policies.”® While rights are
granted at a diminishing rate as one considers the three
categories of citizen, legal non-citizen, and illegal non-citi-
zen, the important point remains that a certain level of
rights, albeit unequal, is bestowed upon all persons who
find themselves physically within Australian or American
territory.

In both Australia and the U.S., the domestic legal
boundaries delineating the inside from the outside have
become blurred over time as the gap between citizen and
non-citizen rights has diminished. This is consistent with a
general trend across liberal democratic states.” The con-
tinuous evaluation and contestation of these boundaries by
the judiciary has been key to their devolution. The 1982
U.S. Supreme Court decision, Plyer v. Doe, granting chil-
dren of illegal aliens full access to public education, is the
most commonly cited example of this trend. With regard
to asylum-related concerns, courts have “brought to bear
the communitarian impetus of immigration law on the new
field of asylum,” challenging the deprivation of rights on
the basis of due process and equal protection provisions.*

In Australia, the courts have been consistently restricted
with regard to their authority to contest immigration-re-
lated matters. While still limiting the judiciary in many
respects, the passage of the Administrative Decisions (Judi-
cial Review) Act 1977 greatly expanded the reach of the
courts in immigration matters. As a result, the largest
caseload in the Federal Court involving Migration Act de-
cisions appeared in the mid-eighties. The caseload contin-
ued to swell by 161 per cent from 1995 to 2000.% The arrival
of Cambodian boat people in the late nineties was also a
focal point in the judiciary’s role in both justifying and
challenging the government’s immigration policy.** Inter-
diction policies represent an explicit intention to control
immigration beyond the scope of a judiciary that is
weighted more towards principles of inclusion than exclu-
sion.

The Re-emergence of Plenary Power: Operating

“Outside” the Law

In wresting control from the judiciary and asserting the
power of the executive and Congress (in the U.S.) and
Parliament (in Australia) over entry, interdiction policies
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are grounded in the renewed application of the plenary
power doctrine. Entailing “the power to regulate immigra-
tion without judicial constraint,” this doctrine is grounded
in notions of absolute state sovereignty.” Demonstrating the
conventional use of the doctrine, legislation in the U.S. and
Australia in recent years has asserted plenary power by
denying judicial review of immigration-related decisions. In
1996 the U.S. passed legislation providing for expedited
removal procedures that are not eligible for judicial review.
Even more recently, the U.S.A. Patriot Act gives the Attorney
General remarkable capabilities to detain non-citizens
loosely suspected of terrorist connections. Since the events
of September 11, 2001, national security discourse is the
trump, giving a whole new life to the reaches of the plenary
power doctrine on the domestic front.

Australia has also experienced perennial power struggles
regarding authority on immigration matters. Legislation
passed on September 21, 2001, redefines most immigration
and asylum-related decisions as falling under a “privative
clause,” signifying that they shall not “be challenged, ap-
pealed against, reviewed, quashed, or called in question in
any court.”® Those that emphasize a new era of restricted
sovereignty and consider the plenary power doctrine (and
its Australian equivalent) to be a “constitutional fossil”
underestimate the forces behind restrictionist immigration
controls such as interdiction.”

Interdiction policies exercise the plenary power doctrine
in two ways, exploiting the immunity inherent in the con-
dition of being “outside” on different levels. The most
traditional form of plenary power application refers to the
ability of the executive and legislature to respond quickly
and flexibly to situations that concern the safety and welfare
of the nation. Since the process of judicial scrutiny often
stands in the way of expediency, it is bypassed in favour of
tools such as executive orders and emergency legislation.
Thus, the state is operating legally “outside” the reach of its
own courts. Interdiction also constitutes a twist on the old
practice of “judge-proofing” by operating physically “out-
side” the territorial boundaries of the state. Measures taken
to prevent entry into territorial waters have the effect of
“skewing the inquiry into an immigrant’s physical connec-
tion” to the state.”

In this regard, the controversial legal condition of extra-
territoriality is of the utmost importance. In the American
and Australian cases, interdiction policies evoke immunity
on both levels: the domestic policy formation process and
the extraterritorial application of the policy. Experiencing
many twists and turns under the direction of three Presi-
dents, the U.S. interdiction policy actually gained immu-
nity over time thanks to the decision in the Sale case.
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Whether or not this will be the case in Australia is yet to be
seen.

Reagan’s interdiction policies “effectively restored much
if not all of the immunity that the plenary power doctrine
originally established.” Reagan’s policy was enacted under
Constitutional and statutory provisions that granted ex-
press authority “whenever the President finds that the entry
of any aliens into the United Sates would be detrimental to
the interests of the United States, he may, by proclamation,
for such a period has he shall deem necessary suspend the
entry of all aliens or any class of aliens.”* Illustrating just
how dramatic it was for the President to exercise this power,
the Task Force on Immigration assumed that an amend-
ment to current legislation would be necessary to legitimize
such a policy in the form of an “Emergency Interdiction
Act.” Due to the political pressures emanating from the
situation in Florida, the Reagan administration forged
ahead with a drastic new form of immigration control
making use of a statutory source of power that had not been
exercised by any President since becoming law in 1952.*
Unilaterally, Reagan declared, “The entry of undocu-
mented aliens from the high seas is hereby suspended and
shall be prevented by the interdiction of certain vessels
carrying such aliens.”*

Reactionary and politically motivated, the first act of
interdiction in Australia occurred entirely at the behest of
the executive before the official articulation of any policy
related to the actions. When the Tampa with its cargo of
433 asylum seekers entered Australia’s territorial waters
after being denied permission, the government responded
with the drastic measure of ordering the Special Armed
Forces to intercept and take control of the Tampa in the
appropriately named “Operation Reflex.” By doing so, the
Australian government proceeded to elevate the event into
a national security crisis, thereby justifying the executive’s
overarching decision-making power. The government pre-
sented the Border Protection Bill 2001 to the Parliament the
same day as troops boarded the Tampa. The main provi-
sions included the retrospective granting of “absolute dis-
cretion” to officers in the use of “reasonable force” against
any ship just inside the territorial sea to force it back out.
Most importantly, the bill declared outright that inter-
dictees had no rights under Australian law and would not
be given an opportunity to seek refugee status.” Although
this bill was voted down in the Senate (after passing in the
House of Representative), a very similar piece of legislation,
the Border Protection (Validation and Enforcement Pow-
ers) Bill 2001, was passed the following month.

The wording of Reagan’s original Executive Order did
not explicitly deny the possibility of the extraterritorial
responsibilities to asylum seekers under America’s new

refugee regime. In fact, the active participation of the INS
in the interdiction of migrants and the provision that “no
person who is a refugee will be returned without his con-
sent” show a willingness to comply with these obligations.**
A year after the induction of the program, the U.S. Attorney
General wrote a letter to the UNHCR Chief of Mission in
Washington, D.C., confirming “the Administration is
firmly committed to the full observance of our interna-
tional obligations and traditions regarding refugees.”*’

The reality of the U.S. interdiction program, however,
represents a sharp break from this well-intentioned rheto-
ric. Guidelines developed by the INS explained to staff their
responsibility in assuring that the U.S. is “in compliance
with its obligations regarding actions toward refugees, in-
cluding the necessity of being keenly attuned during any
interdiction program to any evidence that may reflect an
individual’s well-founded fear of persecution.” Due to the
inherent instability of the situation, however, INS officials
were only permitted to have contact with the interdictees at
the discretion of the Coast Guard officer in charge. The fact
that interdiction was scheduled to occur only outside the
territorial waters of the United States implies strongly that,
were the boarding of vessels to occur within the territorial
waters, a different set of procedural norms would apply.
This judge’s speculation regarding the extent of due process
allowed to interdictees represents this ambiguity: “Because
of the nature of the screening process and the fact that it
was to take place on the high seas, it could not have been
the intention of the President to allow the interdictees to
initiate judicial review of their cases in the district courts of
the United States.”* The half-hearted provisions to provide
adequate screening blurred the implications of extraterri-
toriality.

Convincing evidence of procedural inadequacies lies in
the numbers of interdicted Haitians that successfully
availed themselves of protection. Ten years after Reagan’s
executive order, out of the 25,000 Haitians interdicted, only
twenty-eight were paroled into the U.S. to pursue asylum
claims.” With mounting evidence against the government
pointing to irregularities in the system, Haitian advocates
seemed on the verge of a crucial decision acknowledging
the rights of interdictees to due process at least on a par with
exclusion proceedings. In November of 1991, a federal
court hearing Haitian Refugee Center, Inc. v. Baker granted
an injunction, preventing the forced repatriation of Hai-
tians from Guatdnamo Bay. By successfully bringing the
issue of extraterritorialty to a head, judicial activism forced
the executive to clarify its true intentions with regard to
interdiction.

With the issuance of the Kennebunkport Order in re-
sponse to a surge of interdictions following the coup in
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Haiti, Bush unequivocally rejected the extraterritorial ap-
plication of U.S. law relating to refugees. While Reagan’s
order had at least implied a responsibility to avoid refoule-
ment, the new policy explicitly states that U.S. law concern-
ing non-refoulement does “not extend to persons located
outside the territory of the United States.” The court’s
reasoning in Sale v. Haitian Centers Council legitimized this
position. At the end of the day, it was the Court’s reliance
on the presumption that “Acts of Congress do not ordinar-
ily apply outside our borders” that resounded the most
loudly.” Regardless of the extraterritorial protections that
would normally apply, the majority opinion holds that the
plenary power doctrine supersedes such protections any-
way. Accordingly, the President possesses “ample power to
establish a naval blockade that would simply deny illegal
Haitian migrants the ability to disembark on our shores.”

The dissenting opinion of Justice Blackmun dismissed
the majority’s decision in Sale as based on a “tortured
reading” of the Refugee Convention. His argument empha-
sizes the minimalist nature of the plaintiff’s claim: “The
refugees attempting to escape from Haiti do not claim a
right of admission to this country. They do not even argue
that the Government has no right to intercept their boats.
They demand only that the United States...cease forcibly
driving them back to detention, abuse and death.” One
cannot help but wonder if the court was somehow influ-
enced by the practical implications of a Haitian Centers
Council victory. An obligation to prevent refoulement
would go hand in hand with a refugee status determination
procedure. If conducted in a just and fair manner, this
could have led to the incorporation of tens of thousands of
Haitian refugees. The extraterritorial application of Article
33 was not a precedent they were prepared to set.

While Justice Blackmun was the lone dissenter on the
Supreme Court bench, his interpretation of the extraterri-
torial application of non-refoulement was backed up by the
Inter-American Commission of Human Rights in 1996.%
Despite the court’s decision that the norm of non-refoule-
ment should be extraterritorially applied, the non-binding
nature of the court’s decision and the second-tier status of
international law in American jurisprudence prevented the
development from directly affecting interdiction policy. In
fact, American’s reply to the commission’s findings stated
their position on the extra-territorial application of all
international human rights law: “The right to security of
the person does not create an obligation on states to provide
admission to persons fleeing their country by sea or pre-
clude their repatriation, even in the case of a bona fide
refugee.”™
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Exraterritoriality: “Outside” in Every Sense?

In the Australian case, extraterritoriality functions in a
unique sense not with regard to interdiction, a policy that
mirrors the post-Sale position in the U.S., but in the excep-
tional act of “excision.” The most interesting and controver-
sial immigration legislation passed in September 2001 was
undoubtedly the Migration Amendment (Excision from
Migration Zone) Bill 2001. This legislation had the effect of
legally removing the outlying territories of Christmas Island,
Ashmore Reef, Cartier Islands, and Cocos Islands from
Australia’s “migration zone.” This can be seen as a backup
or complementary policy to interdiction: if in the case that
Coast Watch does not successfully interdict asylum seekers,
they will still be unable to access legal recourse on the dry
land they are most likely to reach. This policy creates the
immigration category of “offshore entry person” to refer to
non-citizens who enter Australia illegally via these territo-
ries. Thus the Australian state is simultaneously expanding,
in terms of its extraterritorial immigration control opera-
tions, and shrinking in terms of the territory for which it is
legally responsible. While interdiction exploits the gap be-
tween jurisdiction and juridical responsibility on the high
seas, Australia’s excision policy has created such a gap on its
own territory. By rewriting its own territorial obligations,
Australia has invented yet another meaning of “outside,”
asserting its sovereign power to define its own national
community.

IV. Interdiction and Refugee Protection:
Protection versus Rights to Protection

The long-standing policy of Haitian interdiction and Aus-
tralia’s new commitment to intercept asylum seekers be-
yond their territorial waters exposes a significant gap
between purported rights to protection and actual protec-
tion. Champions of refugee protection and experts in inter-
national law assert rights that conflict with the current
restrictionist climate: “Not only does the right to protection
against refoulement inhere before status determination, but
it applies as soon as a refugee comes under the de jure or de
facto jurisdiction of a state or party.”” While many agree that
this right should apply, according to a resoundingly conclu-
sive decision by the U.S. Supreme Court, in reality it is not
enjoyed. Another theoretical application relevant to inter-
diction claims: “there is no principled reason to release states
which act extraterritorially from legal obligation that would
otherwise circumscribe the scope of their authority.”* To
the detriment of refugee protection, such a legal obligation
is consistently recognized only in international law, how-
ever, and not by the states that are responsible for upholding
it. Joppke’s assertion that “human rights internationalists
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have inflated the effectiveness of international norms and
regimes” speaks to this imbalance.”

This gap exists because, despite the existence of a multi-
faceted international refugee regime, the locus of power
rests with states. There exists no legal doctrine or institu-
tional body that can effectively check the state (especially a
state such as the U.S. or Australia) with regard to its acts
and omissions in refugee protection. The primary interna-
tional instruments of refugee protection, the Refugee Con-
vention and its Protocol, are not self-executing. The
protection mechanisms and guidelines enshrined in these
documents gain strength only to the extent that they are
incorporated into the domestic law of the signatory states.
Significantly, individuals in need of protection possess no
right to asylum; “Governments grant asylum; individuals
‘enjoy’ it.”*® As shown by the case of interdiction, even the
complete incorporation of the tenets of the Refugee Con-
vention into the canon of domestic law provides no guar-
antees. Even the judiciary has the leverage to interpret
protection obligations with a slanted perspective that puts
national concerns ahead of what would seem to be justice
(as in the Sale case).

While the political and financial commitments of proac-
tive policies such as refugee resettlement speak encourag-
ingly to an overall commitment to the spirit of protection,
states maintain the convenience of interpreting their obli-
gation to refugees as “ex gratia,” implying whatever protec-
tion is provided results purely from humanitarian
goodwill.” Evoking the uncertain grounding of the rights
of asylum seekers, an American refugee advocate laments,
“We have become minimalist in our demands...because
the violations committed by our government deny even
minimum standards of refugee protection that we thought
were no longer open to question.”

The assertion of state sovereignty embodied by interdic-
tion policy highlights the relative weakness of UNHCR, the
international institution mandated with refugee protec-
tion, to provide any recourse for asylum seekers in this
situation. According to the Refugee Convention, the role of
UNHCR is to supervise the administering of international
refugee protection. Emphasizing their reliance of the signa-
tory states in the fulfillment of their mandate, Article 35
states that the contracting parties must “undertake to co-
operate... and shall in particular facilitate its duty of super-
vising the application of the provisions of this Convention.”
In its supervisory role, however, UNHCR has not found an
effective way to assert itself when it finds states to be falling
short of their responsibilities under the Refugee Conven-
tion. Particularly crippling in its supervisory relationship
with countries such as the U.S. has been UNHCR’s heavy
reliance on major donors. The funding situations creates a

“Catch 22” in certain protection-related quandaries: strong
advocacy regarding protection claims contrary to the na-
tional interests of a major donor could result in fewer
resources and a de facto reduction in protection capacity.

A shocking example of this institutional weakness oc-
curred in High Commissioner Poul Hartling’s visit to the
U.S. in late 1981 after the interdiction program began.
Responding to criticisms after the trip regarding his failure
to confront the administration on its new policy, Hartling
said he was satisfied that the screening procedures were
“absolutely fair and fine.”” While the UNHCR spoke out
against Australia’s handling of the Tampa incident, it was
unable to take any positive actions on behalf of the asylum
seekers at risk. The only concrete gesture they made was to
refuse to process a group of asylum seekers taken to Nauru
by Australia, claiming it was Australia’s responsibility to
carry out the status determination process for the popula-
tion in question.

This combination of nearly untouchable states, possess-
ing the power to act arbitrarily in pursuit of their own
interests, with a UNHCR incapable of posing a credible
challenge, represents the bleak realities of refugee protec-
tion in the current climate. Hope remains, however, when
one acknowledges that refugee protection exists, in its
strengths, not only its weaknesses, thanks to states. While
restrictionism is endogenous to the state, so are the liberal
democratic ideals that foster protection. If change occurs,
it will come from within: “Not external, but internal, con-
straints have prevented liberal states from shielding them-
selves completely from global refugee movements.”®

The judiciary has a powerful role to play in establishing
the norms of protection offered to asylum seekers. “Insu-
lated from the popular politics and empowered by devel-
opments in administrative and human rights law...the
courts have been able to expand the responsibilities of states
to foreigners, including asylum seekers.”®' Safeguarding
asylum seekers from the blow to protection dealt by inter-
diction policies presents a unique challenge. The Refugee
Convention is generally thorough in providing for the vari-
ous issues faced by asylum seekers, but interdiction is not
explicitly referred to. Because of this, “it is really only when
refugees are located on the high seas that they may fall
outside the purview of the existing refugee law regime.”®
The existing tool kit of protection must be used creatively
from within states in order to render these policies imprac-
ticable.

The central quandary posed by interdiction, extraterri-
toriality, will be most effectively addressed, not through a
groundbreaking ruling that will turn all of the courts pre-
vious decisions on their heads, but through a piecemeal
process. Motomura presents two such ways of addressing
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interdiction as a “unique” case of extraterritoriality. The
first relies on precedents wherein the state’s “affirmative
acts” with relation to an immigrant alter the legal obliga-
tions towards that immigrant. The other makes use of the
legal concept of the “functional equivalent of the border”
in order to provide interdictees protection from refoule-
ment.® Establishing positive precedents in this regard is
helpful, but the ability of the executive to evoke national
security concerns as a trump could undermine such pro-
gress at any time. Despite this inherent weakness, the judi-
ciary remains empowered. For example, in the U.S. it has
been argued that the persistent attempts in the lower courts
to establish exceptions to plenary power “will eventually
lead the Supreme Court to ‘wear way’ the doctrine little by
little without expressly overruling its precedent.”®

V. Conclusion

Interdiction policies have the capacity to undermine refugee
protection in indirect and diffuse ways. Through their im-
plementation of interdiction, the U.S. and Australia have
sacrificed a degree of moral authority that will potentially
hinder regional co-operation arrangements and thwart their
ability to act as advocates for refugees worldwide. The dan-
ger of hypocrisy was particularly real with reference to
America’s advocacy on behalf of Indochinese refugees in
which the principle of first asylum was threatened by the
pushing back of boats by Southeast Asian countries. In the
wake of the Tampa standoff, Australia’s reputation as an
advocate for refugees has been similarly compromised. Re-
portedly, when demands were placed on President Mushar-
raf of Pakistan by the international community to open
Pakistan’s borders to fleeing Afghans, he replied, “If a rich
country like Australia could shut its doors to a few thousand
asylum seekers, why should a poor country like Pakistan —
which already hosts about 2 million refugees — take more?”%
The disconnect between both of these countries’ rhetoric
concerning refugee protection and their own behaviour
conveys a strong sense of the “not in my backyard” phe-
nomenon.

The most troubling aspect of Australia’s new policies is
the “Pacific Solution,” a self-proclaimed regional burden-
sharing agreement conceived to help Australia avert the
supposed impending national crisis. More realistically, the
plan was conceived to help Howard achieve his campaign
promise that not a single asylum seeker would reach Aus-
tralia’s shores if he were to be elected. Under this plan,
interdictees have been taken to processing camps on islands
in the Pacific. Governments of countries such as Nauru,
Fiji, and New Zealand were baited into accepting the asy-
lum seekers by millions of dollars in aid by the Australian
government. Fitzpatrick describes the problematic nature
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of this arrangement: “Financial transfers may appear to be
a questionable substitute for the core obligation to provide
direct physical protection to refugees, especially where such
transfers take place between highly developed and lesser-
developed states and resemble ‘burden shifting.””* The
accusation that Australia has created a “new international
‘practice:’ the export of a refugee problem from one area to
another” is incorrect, however.” In taking interdicted Hai-
tians to safe havens in developing countries around the
Caribbean, the U.S. deserves credit for authoring this un-
savoury “new international practice.” This practice has
opened up new frontiers in the debate on non-refoulement.
Refugee advocates adopt a liberal interpretation, claiming
that sending asylum seekers to countries such as Nauru that
are not signatories to the Refugee Convention could con-
stitute refoulement. While the risk of refoulement might
exist, a more real threat is posed by the undermining of the
principle of asylum.

In both cases, the need to implement such extensive
regional co-operation programs emphasizes two important
things about interdiction. The act of interdiction itself has
the potential of creating a “refugee in orbit” type of situ-
ation, and although there is no recognition of specific pro-
tection obligations, the interdicting state must deal with the
asylum seekers in one way or another. Even if states are not
bound by statutory obligations, interdiction exacts high
costs on states in the management of interdictees. That the
states are willing to pay such a high price to avoid admitting
asylum seekers onto their soil demonstrates the extreme
measures politicians are willing to take in order to foster the
appearance of control. Australian Treasurer Peter Costello
has predicted yearly costs of the Pacific Solution to be in the
vicinity of $450 million (in Australian dollars).®® This exor-
bitant amount of money being spent to keep out asylum
seekers far exceeds the resources it would take to receive
them through the appropriate channels in Australia.

Located both above and beyond the reach of the law,
interdiction policies exist in a unique realm exploited by
states to exert an unprecedented level of immigration con-
trol. The unchecked power of the U.S. and Australia in this
regard undermines notions that their sovereignty is being
eroded by the human rights regime and is subject to a “de
facto transnationalization of immigration policy.”® These
policies represent a powerful reassertion of sovereignty on
behalf of the state. Contrary to the depiction of reality
characterized by “the desacralization of territory and the
fraying of national communal boundaries,” interdiction
policies emphasize the persistent centrality of territoriality
with regard to refugee protection.”” Australia’s adoption of
interdiction and the complete overhaul of its immigration
laws twenty years after the inception of the Haitian Inter-
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diction Program suggests that the climate has, perhaps,
become even more conducive to such muscle-flexing by
states. As Brubaker writes, “Those who herald the emerging
postnational age are too hasty in condemning the nation-
state to the dustbin of history.
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Preamble

The proposals drafted by Wendy Young and Bill Frelick and reproduced below were written as advocacy pieces, not for
publication, the second being provoked by the first. They illustrate dynamically the challenge faced by refugee advocates
in responding to interdiction measures: does an alternative to interdiction such as source country processing mitigate
the damage done to the right to seek asylum, or does it further undermine the basic principles of refugee protection?

In response to the two contradictory positions, the Refugee Council USA convened a meeting which resulted in a decision
to develop a third document that reflects common opposition to current U.S. policies on Haitian asylum seekers.

Resettlement and Processing
of Haitian Refugees

WENDY YOUNG

Abstract

Political violence and human rights abuses are escalating
in Haiti, as the country’s nascent democracy deteriorates.
Already, the United States and countries in the Caribbean
region are developing and implementing policies designed
to deter and prevent the arrival of Haitian asylum seekers,
despite the fact that the flow of asylum seekers has not yet
significantly increased from past years.

This paper raises concerns about the failure of the
United States to offer protection to Haitian refugees and
proposes the implementation of a resettlement program as
a partial solution to this systemic failure. The paper en-
dorses the concept of in-country processing of Haitian
refugees if done with significant safeguards to prevent fur-
ther abuses against such applicants.

Résumé

Alors que la démocratie naissante périclite a Haiti, la vio-
lence politique et les abus des droits humains sont en
nette croissance. Mais déja, les Etats-Unis et d’autres
pays de la région des Caraibes érigent des politiques vi-
sant a dissuader et a empécher Uarrivée de demandeurs
d’asile haitiens, et cela malgré le fait que le flot de réfu-
giés n’a pas augmenté de facon appréciable par rapport
aux années précédentes.

Cet article exprime de fortes inquiétudes devant
Péchec des Etats-Unis a offrir des protections aux réfugiés
haitiens et propose, comme solution partielle a cette dé-
faillance systémique, la mise en ceuvre d’un programme
de réinstallation. L’article donne son aval a I'idée de trai-
tement sur place des réfugiés haitiens, a la condition ex-

presse que des mesures solides soient mises en place pour
garantir la sécurité de tels demandeurs et empécher qu’ils
ne soient victimes d’abus additionnels.

n April 11, 2003, representatives from the White

House, Department of Homeland Security, De-

partment of State, the National Coalition for Hai-
tian Rights, the National Immigration Forum, the United
States Conference of Catholic Bishops, and the Women’s
Commission for Refugee Women and Children convened
to discuss the need for improved access to U.S. asylum and
refugee systems for Haitian asylum seekers. It was requested
that the NGO representatives further clarify their recom-
mendations regarding resettlement processing within Haiti
itself as well as in countries in the surrounding region, such
as the Dominican Republic and the Bahamas.

Before offering a brief outline of the parameters of the
proposed resettlement program, we must note that the
NGOs providing these recommendations are united in
their belief that the United States must comply with its
obligations under both U.S. and international law to pro-
vide protection to refugees who have a well-founded fear of
persecution. Such protection, which would normally be
available through the U.S. asylum system, has been severely
curtailed for Haitian asylum seekers through a series of meas-
ures, despite the deteriorating political and human rights
conditions in that country. Such measures have included
interdiction, third-country resettlement, detention, denial of
parole and bonds, and fast-tracked asylum adjudications.

We therefore offer the following recommendations from
the perspective that resettlement is only a partial solution
to the barriers preventing Haitians from presenting their
asylum claims.
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The Benefits of a Haitian Resettlement System

In-Country Processing
In years past, the United States has experienced significant
influxes of Haitian refugees when political and economic
conditions in Haiti deteriorated. Currently, there is little
evidence to justify a fear that we are again facing a Haitian
refugee crisis. It is true, however, that human rights condi-
tions in Haiti are worsening. This has resulted in an increase
in the asylum grant rate for those Haitians who have been
able to access the U.S. asylum system. It has also resulted in a
slight increase in the number of Coast Guard interdictions and
the numbers of Haitians seeking protection in neighbouring
countries such as the Dominican Republic and the Bahamas.
Resettlement processing could serve as an appropriate
partial response to this developing situation. It offers an
opportunity to balance the fear of a mass outflow against
the need to offer protection to Haitians who demonstrate a
well-founded fear of persecution. It also would facilitate the
ability of the United States to meet its target goal of 50,000
refugee admissions in FY 2003, a goal that is currently
eluding the resettlement system in the face of security issues
and other concerns in many other parts of the world.
Moreover, resettlement is an orderly process. Unlike asy-
lum, the United States can control the number of refugees
brought to the United States. Resettlement also requires thor-
ough security clearances before a refugee is allowed to proceed
to the United States. Finally, resettlement would offer an
alternative to at least some Haitians who might otherwise
attempt the risky boat voyage to the United States.
In-country processing was utilized in Haiti during the
1990s. It offered protection to approximately 1,500 refu-
gees who decided to present themselves at U.S. processing
sites. After recognition as refugees, they were allowed to
proceed to the United States where they were able to inte-
grate into the United States with the assistance of voluntary
agencies with expertise in resettlement.

Regional Processing
Regional processing out of the Dominican Republic and the
Bahamas—the two largest receiving countries for Haitian
asylum seekers—would also offer a number of benefits.
First, because of their small size and population, both coun-
tries have expressed grave concern about the number of
Haitians arriving on their shores. Regional resettlement
processing would therefore alleviate the pressure on the
Dominican Republic and the Bahamas, and would possibly
increase the tolerance of the Dominican and Bahamian
authorities and public for hosting at least some Haitians.
Second, there is no meaningful refugee protection in
either country. Haitians in both countries are vulnerable to
detention and forced return. In the Dominican Republic,
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the Women’s Commission has documented that Haitians
are vulnerable to police harassment; children are typically
deprived of an education; and families often end up home-
less and living on the streets of Santo Domingo.

Lessons Learned from Past Resettlement Efforts in
the Region

It must be noted, however, that in-country resettlement
processing presents certain risks to would-be applicants. It
requires Haitians to surface and present themselves to proc-
essing authorities, thus risking exposure to Haitian govern-
ment authorities and others who might seek to further
persecute such applicants. Such incidents were documented
in the 1990s, especially in the early days of the program when
the only processing site was located across the street from
the national headquarters of the Haitian police, who closely
monitored, and frequently harassed, individuals seeking ac-
cess to the processing office.

Resettlement also runs the risk of being burdensome and
time consuming. Past in-country processing efforts were hin-
dered by the imposition of multiple in-person interviews that
required the applicant to present himself or herself in Port-
au-Prince. It also required the completion in writing of com-
plex application forms, a requirement that rendered illiterate
Haitians virtually ineligible for resettlement.

Finally, once a Haitian was identified as a refugee eligible
for resettlement, there were often long delays before the
person was actually transferred to the United States. Again,
this rendered individuals vulnerable to further persecution
while they waited to be moved to the United States.

Following are some measures that must be implemented
in the context of any future resettlement program to ensure
that such barriers to protection are addressed:

Involvement of U.S.-based and local NGOs with refugee
and human rights expertise: The in-country resettlement
program initiated in Haiti in the 1990s was significantly
improved when U.S.-based resettlement agencies, known
as Joint Voluntary Agencies (JVAs), were utilized to identify
potential candidates for resettlement and to assist in their
processing. In the 1990s, both the U.S. Conference of
Catholic Bishops and World Relief acted as JVAs in Haiti.
The International Organization for Migration facilitated
processing in Port-au-Prince.

Such agencies performed several key functions. They
conducted initial screenings and intakes. They assisted Hai-
tians in preparing for their actual refugee interviews. They
helped Haitians complete their asylum applications, known
as [-589s. They arranged travel for those Haitians accepted
for resettlement.

Since that time, several successful initiatives have been
implemented to facilitate resettlement in other parts of the
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world that also build upon the expertise of international
and local NGOs. For example, in Pakistan, the Interna-
tional Rescue Committee has partnered with local NGOs in
an effort to discreetly identify those Afghan refugees most
in need of resettlement. In Nairobi, the Hebrew Immigrant
Aid Society is working with the UNHCR, relief agencies,
and others to identify refugees in the region for whom
resettlement is appropriate. By working with local NGOs
and others who know the refugee communities, such efforts
alleviate the risk of overburdening the processing system
with applicants that are clearly ineligible. Such efforts also
have precedents in Haiti, as the JVAs frequently took refer-
rals from local human rights organizations.

Location of processing sites: It is critical that processing
sites be located not only in Port-au-Prince but in outlying
regions as well. In the 1990s, processing sites were eventually
setup by the JVAsin Cap Hatien and Les Cayes. This alleviated
the need for applicants to make the arduous and often risky
trip to the capital in order to access resettlement processing.

Design of processing sites: There are serious risks involved
when a Haitian physically appears at a processing site. One
potential way to address this concern is by locating proc-
essing sites in facilities where other activities are also taking
place. Refugee applicants may therefore be less easily iden-
tified by anyone monitoring the building. An additional
measure that JVAs used in the 1990s to some effect was to vary
the interview sites for applicants. Finally, processing sites
should never be located near Haitian government offices.

Community outreach: Individuals in need of resettle-
ment could also be referred to the system without having
to present themselves physically at an office. Pilots have
been implemented in places such as Pakistan under which
Afghan refugees are referred for resettlement through NGOs
working at the community level. Again, this would address the
potential risk run by the applicant when having to present
themselves and at the same time could serve as a useful and
effective way to identify those most at risk of persecution.

Streamlining of Interview Procedures: Efforts should be
made to limit the number of times an individual is forced
to appear in-person to apply for resettlement. In the 1990s,
approximately four appearances were required before an
applicant was accepted or rejected for resettlement. This
was tremendously burdensome to applicants who had to
travel each time to the processing site. It also exposed them
to further persecution.

Outprocessing: It is also critical that those individuals
who are identified as refugees and accepted for resettlement
be quickly transferred to the United States. To facilitate this
outprocessing, refugee security clearances must be priori-
tized and conducted quickly.

Regional Processing: Many of the recommendations pre-
sented above would also apply to resettlement initiatives in
the region. An additional key component would be to
facilitate the prompt and safe return to Haiti of those
applicants who are found not to qualify for refugee status.
This would help ensure that the resettlement program does
not become a magnet that prompts more Haitians to at-
tempt to enter the Dominican Republic or the Bahamas.

Prevention of Fraud: Concerns have been raised in past
months regarding the vulnerability of refugee resettlement
to fraud, as refugees sometimes seek to bring unrelated
individuals with them to the United States. Significant
groundwork has been laid to address this problem in Africa
and other sites through the use biometric data. These efforts
should be replicated in any Haitian program.

Minimal Protection for Interdicted Haitians: Even when
resettlement is available, there will undoubtedly be some
Haitians who choose to leave by boat. The identification of
refugees who are interdicted should be facilitated through
the assignment of Creole speaking officers on Coast Guard
vessels that are patrolling the waters around Haiti. Such
officers should at a minimum inquire as to whether an
interdicted Haitian has concerns about returning to Haiti.
They should also, whenever possible, interview each Hai-
tian individually rather than in groups, so that a refugee can
more comfortably raise concerns about returning home.
Finally, interdicted Haitians should be informed about the
availability of in-country processing if they are repatriated.

Conclusion

We look forward to discussing these proposals with you in
greater detail. While refugee resettlement is only a partial
solution toward ensuring adequate protection of Haitian
refugees, we believe that it would send an important signal
to the world community that the United States will provide
protection to at least some Haitians who are victims of
human rights abuses.

Cc: Kelly Ryan, Department of State

Scott Busby, Department of State
Lawrence Connell, Department of State
Nancy Iris, Department of State

Molly Groom, Department of Homeland Security

Wendy Young is the Director of Government Relations for the
Women’s Commission for Refugee Women and Children, a
leading U.S.-based research and advocacy organization dedi-
cated to promoting the protection and empowerment of refu-
gee women and children. She is a graduate of Williams College
and holds a master’s degree and law degree from the American
University.
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In-Country Refugee Processing
of Haitians: The Case Against

Birr FrRELICK

Abstract

Reviewing past experience with in-country processing in
Haiti and its links to American interdiction policies, as
well as the history of Cuban migration to the United
States, this paper argues against in-country processing for
Haitian refugees. The paper asserts that in-country proc-
essing in Haiti in the early 1990s was a failure, and argu-
ably was used as a justification for returning to
persecution far more people than it saved. The very exist-
ence of a small aperture through which relatively few se-
lected individuals will be able to pass for legal admission
to the United States is likely to erode the rights of many
more Haitian asylum seekers seeking to leave spontane-
ously and, in particular, to serve to rationalize migration
control measures that seriously compromise the funda-
mental principles of refugee law.

Résumé

Apres avoir passé en revue Uexpérience du passé de traite-
ment sur place a Haiti et ses liens avec les politiques amé-
ricaines d’interdiction, ainsi que les antécédents de
Pimmigration cubaine aux Etats-Unis, cet article s’op-
pose fortement a la politique de traitement sur place des
réfugiés haitiens. L’article soutient que le traitement sur
place a Haiti au début des années 90 s’est soldé par un
échec, et qu’il est permis de penser que, par la suite, cet
échec a été utilisé comme justification pour renvoyer a la
persécution beaucoup plus de personnes qu’il ne sauva.
L’existence méme d’une petite ouverture a travers la-
quelle un nombre relativement restreint d’'individus sélec-
tionnés pourra passer pour entrer légalement aux
Etats-Unis, va trés vraisemblablement éroder les droits

d’un plus grand nombre de demandeurs d’asile haitiens
désireux de quitter le pays spontanément, et, en particu-
lier, va servir a rationaliser des mesures de contréle a
Pimmigration qui portent sérieusement atteinte a I'inté-
grité des principes fondamentaux du droit des réfugiés.

in Haiti and continuing interdiction and summary re-

turn of Haitian boat people, U.S. government agencies
are discussing the possibility of re-initiating refugee process-
ing from within Haiti. Based on past experience with in-
country processing in Haiti as well as on principles of refugee
protection, this paper argues that the existence of an in-
country processing program might well prevent asylum
seekers who leave Haiti irregularly from having a fair hearing
on their claims while also not providing a viable alternative
for people who are compelled by imminent threats to flee
the country.

On April 11, 2003, government officials met with four
nongovernmental organizations to discuss a wide variety of
concerns relating to the treatment of Haitian refugees, asy-
lum seekers, and immigrants. Officials at that meeting re-
quested a statement from those agencies specifically on
resettlement and processing of Haitian refugees. They sent
that memorandum on June 23, 2003." While this paper
respectfully differs with the recommendations in that docu-
ment, the agencies endorsing both that statement and this
share the critique of past and present U.S. government
practices toward Haitian refugees and asylum seekers as
violating their rights. The agencies endorsing this statement
fully support the opening statement in the June 23, 2003,
paper: “The NGOs providing these recommendations are
united in their belief that the United States must comply
with its obligations under both U.S. and international law

In the context of deteriorating human rights conditions
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to provide protection to refugees who have a well-founded
fear of persecution.” All concerned NGOs agree that. prac-
tices of the U.S. with respect to Haitian asylum seekers, thus
far, have fallen considerably short of meeting its obligations
under U.S. and international law.

The History of In-Country Processing in Haiti
and Its Link to Interdiction

From its inception, the in-country processing program in
Haiti has been linked to U.S. interdiction policies. On Janu-
ary 31, 1992, the Supreme Court lifted an injunction on the
forced repatriation of interdicted Haitians, and on the fol-
lowing day, February 1, the first Bush administration re-
sumed forcibly repatriating Haitians. In-country processing
began that same month. That was no mere coincidence. This
became clear several months later, on May 24, 1992, when
President George H.W. Bush issued the Kennebunkport
Order, under which all interdicted Haitians would be re-
turned summarily to Haiti without interviews or processing
to determine possible refugee status. At the time of the
announcement, the White House advised would-be refugees
to apply at the U.S. consulate in Port-au-Prince for in-coun-
try refugee processing.

The mere existence of an in-country processing program
was used to justify the new policy of summarily returning
all interdicted Haitians with no screening. Although it was
touted as an alternative to boat departure, the reality at the
time was that only a handful of people were able to avail
themselves of that alternative. Of the 279 Haitians who had
applied since the inception of the program in February
1992, nine had been admitted to the United States by the
end of May, an average of two per month. This rate was
occurring as the Cedras dictatorship was crushing all dis-
sent and while U.S. Coast Guard cutters were returning all
interdicted Haitian asylum seekers.

A June 11, 1992, House hearing examined in-country
processing in Haiti, at which point twelve Haitians had been
admitted to the United States (out of 1,582 applicants).
Then-Representative Stephen J. Solarz said that the Bush
administration’s use of in-country processing to justify
summary return of interdicted Haitians was a “ludicrous
argument.” He said, “In the Soviet Union, Cuba, Vietnam,
and Romania in-country processing has been an alternative
option for those with the inclination, courage, and gump-
tion to use it. But it has never been the exclusive option, and
it is clear that making it the exclusive option does not
conform to international law.”

At the same Congressional hearing, Professor Harold
Koh testified that it would be “suicide” for persons in the
situation of Haitian boat people to attempt instead the
in-country processing option. “To pursue this option,” he

said, “the asylee [sic] would have to leave hiding, pass
numerous security road blocks, enter the heavily milita-
rized capital city of Port-au-Prince, travel to areas sur-
rounding the U.S. Consulate and Embassy that are
especially dangerous given the high concentration of secu-
rity forces, present and identify himself to the Haitian
security forces before entering, subject himself to their
scrutiny, engage in highly adversarial proceedings with U.S.
immigration officials, then repeat the entire process several
times before receiving a final determination on his asylum
request.”

On January 14, 1993, shortly before he was sworn in as
president, President-elect Bill Clinton announced that he
would continue the Bush administration’s interdiction pol-
icy, telling Haitians, “Those who do leave Haiti directly by
boat will be stopped and directly returned by the United
States Coast Guard.” He told Haitians that they had an
alternative. “You can apply from within Haiti, through the
United States embassy in Port-au-Prince.” Shortly after
Clinton’s announcement, the Coast Guard announced Op-
eration Able Manner, surrounding Haiti with twenty-two
U.S. Coast Guard cutters and navy ships, as well as deploy-
ing planes and helicopters for surveillance in order to en-
sure that no boats of Haitian asylum seekers eluded
interdiction.

In fact, ithad become even more difficult to pass through
the eye of the in-country-processing needle than a few
months earlier. Between the start of the program in Febru-
ary 1992 and the end of that year, 9,389 cases, representing
15,580, persons had applied for the in-country processing
program in Haiti; 61 cases, 136 people, were admitted to
the United States. The Coast Guard interdicted 37,618
Haitian boat people in Fiscal Year 1992, the overwhelming
majority of whom were summarily repatriated.

1993 was a particularly bad year for Haitian would-be
refugees. Human rights abuses were widespread, yet Hai-
tians had nowhere to flee. In-country processing was not a
viable option for people being hunted down, but the exist-
ence of what on paper appeared to be an alternative justified
summary interdiction and return. The hopelessness of boat
escape was demonstrated by the precipitous drop in Haitian
interdictions from the nearly 37,618 in FY 1992 to 4,270 in
FY 1993, almost all of whom were summarily returned.
Although the number of persons admitted through in-
country processing rose in FY 1993 to 1,307, relative to the
growing number of applicants the number admitted was
paltry and amounted to little more than false hope for most.
Nevertheless, the State Department reported to Congress
that year that “refugee questionnaires were placed on U.S.
Coast Guard cutters engaged in interdiction operations so
that repatriated boat people would be made aware of the
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U.S. program and those with strong refugee claims could
be brought quickly into the refugee processing program.”

With the failure of the Governors Island Agreement in
October 1993, human rights conditions inside Haiti plum-
meted further. With the possibility of finding asylum
through boat departure cut off, up to 800 persons a day
began applying for in-country processing. This mecha-
nism, slow moving at best, became completely over-
whelmed by the numbers.

By May 1994, in-country processing had proven to be a
complete sham—a smokescreen for refoulement. At that
point, 54,219 applications had been filed representing
nearly 106,000 people; only 10,644 cases had been decided,
of which 9,827 had been denied, an approval rate of 7.7
percent of cases decided. But most cases never got as far as
an interview with the Immigration and Naturalization
Service (INS). The procedure required at least four separate
interviews for screening and refugee status determination
followed by additional visits for medical clearances, spon-
sorship assurances, issuance of Haitian passports and U.S.
travel documents, and other travel arrangements. All visits
required the applicants to wait at locked gates and pass
various security guards. The Port-au-Prince and Les Cayes
processing offices were located in close proximity to large
military and police facilities. Although accommodations
were made to permit INS-approved Haitians to leave the
country without being required to approach the Haitian
authorities for a Haitian passport, many of the most vul-
nerable people never applied for the in-country procedure
for fear that doing so would expose them to danger, especially
since many thought they would be required to approach the
very authorities they feared to get passports. A total of 3,766
Haitians were admitted as refugees in FY 1994, which included
cases adjudicated during the previous two years, but whose
exit was delayed by the cumbersome process.

Screening Standards Higher for Haitians

The in-country screening standard was significantly higher
than the international refugee standard of a well-founded
fear of persecution. Starting in May 1994, interviews were
granted only to applicants who met one of five criteria: (1)
senior and mid-level Aristide officials; (2) close Aristide
associates; (3) journalists or educational activists who had
experienced significant and persistent harassment; (4) high-
profile members of political and social organizations who
had experienced significant and persistent harassment; or
(5) others of compelling concern to the United States and in
immediate danger.’

The criteria essentially required membership in a seg-
ment of the Haitian elite as well as a showing of significant
and persistent harassment. Poor people, who bore the
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brunt of the Cedras regime’s repression and who over-
whelmingly constituted the ranks of the boat people, had
virtually no chance. A U.S. embassy official involved in
in-country processing said in an April 1994 interview, “We
decide who gets placed into line [for an INS interview] and
how to move cases that are INS-approved. If you are in a
neighborhood that has been victimized en masse, you will
not have a chance under U.S. law. You need to show indi-
vidual targeting.” In effect, applicants from neighbour-
hoods being victimized en masse, such as Cité Soleil, where
individualized targeting was, in fact, occurring were ex-
cluded from the program. The same month, an NGO case-
worker who screened cases for the INS said, “The person
would at least have to have been arrested once to get an INS
interview.” This clearly indicates a standard not required
to establish refugee status under international law, which is
based on a well-founded fear of future persecution, not
necessarily based on a showing of past persecution.

The bias against non-elites went beyond the standards
for screening applicants and adjudicating claims. It was
based on capacity to travel and on having a mailing address,
a place of residence, and, implicitly, literacy in a country
with a high illiteracy rate.

The in-country processing program also, most impor-
tantly, required—ironically and perversely—that the appli-
cant’s fear of persecution couldn’t be so high that he or she
would be afraid to be seen standing in line outside the
processing locations or that he or she was unable wait for
the prolonged process to conclude.

In-country processing couldn’t provide safety for appli-
cants during the slow and highly visible procedure. As
human rights conditions in Haiti deteriorated this became
more and more obvious. On July 27, 1994, when commer-
cial flights out of Haiti were cancelled, 1,857 INS-approved
refugees were left stranded. Subsequently, the nongovern-
mental agencies pre-screening cases for the INS in Les
Cayes and Cap Haitien stopped interviewing new cases,
saying that there was no way to evacuate persons approved
as refugees for U.S. admission. On August 1, 1994, Haitian
police and paramilitary forces attacked a line of applicants
waiting for refugee processing where pre-screening was still
occurring in Port-au-Prince, beating and arresting a
number of the applicants.

Now and Then

There is no reason to believe that many of these same
problems would not recur if in-country processing were
re-established in Haiti today. Given conditions in Haiti and
available resources for such a program, would truly vulner-
able Haitians have any better access to in-country processing
now than they did then? Under conditions of appalling
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economic misery, endemic corruption and mismanage-
ment, and uncontrolled political violence, would applicants
be able to gain access to the program or expose themselves
to additional risk while their claims were pending? A
recent report by the National Coalition for Haitian Rights
suggests that dissidents are subject to attack not only at
the hands of so-called popular organizations, but also a
corrupt and politicized police force. The September 2003
report observes:

Most notably, the numbers of attacks, acts of intimidation and
outright assassinations against members of the opposition, hu-
man rights organizations and independent journalists have
amplified in comparison to the late 1990s. Alarmingly, mem-
bers of the national police force as well as so-called popular
organizations (OPs) close to the government have been linked
directly to many such violations that have contributed to the
decline for respect for human right in general.’

An additional problem that in-country processing would
face in 2003 that it did not confront in the 1992-94 period
is the role of the home government. In 1992-94, the U.S.
government did not recognize the Cedras regime, and pro-
ceeded with in-country processing without the cooperation
of that government. However, in cases where the U.S. gov-
ernment does recognize the government of the home coun-
try, as it does in 2003 with the Aristide regime, it would be
bound to seek the co-operation of that government in the
in-country processing procedure, particularly in the issu-
ance of passports or other travel documents. In this respect,
in-country processing would be more problematic in 2003
than it was in 1994 with respect to fundamental refugee
protection principles—i.e., it would compel a person who
fears persecution at the hands of his or her government to
approach that same government for permission to seek
asylum from it.

Most importantly, in the event of a renewed mass exodus
of Haitian boat people, would the mere existence of an
in-country processing program, no matter how flawed or
limited it might be, be used as a rationale for returning
Haitians back to the place of persecution?

Violation of Fundamental Principles of Refugee
Law

Article 33 of the Refugee Convention forbids the return of a
refugee to a place where his life or freedom would be threat-
ened—the principle of non-refoulement. The U.S. asylum
system within the territory of the United States is built on
this foundation—on the mandatory bar preventing govern-
ments from returning refugees to persecution, and on the
corollary principle that a person so protected generally

ought to have a status (asylum) which can lead to permanent
protection in the form of citizenship. Yet this principle is
openly violated by U.S. interdiction practices and was more
subtly undermined by in-country processing in Haiti.

The international law bar on refoulement is absolute; but
U.S. interdiction practice makes it discretionary. President
George H.W. Bush’s Kennebunkport Order, which author-
ized the United States to stop and board vessels on the high
seas and to return their passengers to their countries of
origin, added that “the Attorney General, in his unreview-
able discretion, may decide that a person who is a refugee
will not be returned without his consent.” (Emphasis
added.) The President does not hold the Attorney General
to the 1951 Refugee Convention’s command not to “expel
or return (‘refouler’) a refugee in any manner whatsoever
to the frontiers of territories where his life or freedom
would be threatened.”

Overseas refugee resettlement is not built on the founda-
tion of non-refoulement at all. It is completely discretionary
because resettlement is about admission, not removal. Be-
cause refugee admissions are completely discretionary, the
U.S. government is under no legal obligation to admit any
refugees from abroad, and it has wide latitude to determine
which refugees are of “special humanitarian concern” to it
sufficient to admit them as refugees.

Accordingly, U.S. officials in Haiti would not be required
to admit every Haitian who approached its in-country
processing centers with a well-founded fear of persecution.
As it did in the early 1990s, U.S. officials could choose
whom and how many it wished to take. It would be com-
pelled to take not a single would-be refugee, no matter how
strong his or her claim. As it did in the early 1990s, the U.S.
government could create almost insurmountable vetting
criteria that go well beyond the legal refugee definition and
the regulations that govern asylum adjudication within the
United States.

A discretionary refugee admissions program, therefore,
does not come close to meeting international legal require-
ments to protect refugees. In-country programs are even
more problematic. Since the applicant is already inside his
or her home country, he cannot actually be a refugee at all
at the time of applying for refugee status, and, logically, his
denial cannot be called refoulement since he or she cannot
be returned to a place where he or she is already present.

In-country processing linked to interdiction is the most
dangerous combination of all. Haitian in-country process-
ing in the 1990s—established to operate in conjunction
with interdiction and summary return—was designed to
create an exclusive track for Haitians seeking protection
from persecution. This is particularly offensive to interna-
tional refugee protection principles. Ordinarily, U.S. asy-
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lum adjudicators regard asylum seekers as having aban-
doned their claims if they opt for voluntary repatriation.
The interdiction-and-return-to-in-country-processing
scheme, however, is predicated on requiring repatriation in
order to seek protection from that country. Where in-coun-
try processing programs are, in effect, designed as the only
avenue for seeking protection, as they were for Haitians during
key periods of the Cedras dictatorship, they are not just prob-
lematic, but manifestly harmful.

Cuban In-Country Processing and Migration
Controls

The practical realities also make it clear that in-country
processing has intrinsic limitations as a mechanism to pro-
tect people fleeing persecution at the hands of their own
government. Long before in-country processing started for
Haitians, Ricardo Inzunza, the deputy commissioner of the
INS in the first Bush Administration, wrote in a 1990 law
review article about the limitations of in-country processing
in the Soviet Union, Cuba, and Vietnam. “Unfortunately, in
most cases, those most in need of this remedy—those most
vulnerable to abuses and with least access to any viable
alternative—are least likely to be able to take advantage of
it. Those in active flight are unlikely to get into the U.S.
embassy, or even to it, without being noticed and/or ar-
rested.... It is slow and many persons with a ‘well-founded
fear of persecution’ simply cannot wait for such processing
to be completed.”

Whatever the value of in-country processing in Russia,
Vietnam, or Cuba as a mechanism for rescuing people
threatened with persecution while still living in their home
countries, it ought, at best, to be considered as complemen-
tary to the right to seek asylum outside the country by other
means, and not as a substitute for the right to seek asylum
as embodied in Article 14 of the Universal Declaration of
Human Rights. The scope of this paper does not permit an
exhaustive examination of in-country processing in Russia
and Vietnam and an analysis of whether or not it compro-
mised the right to seek asylum (certainly the intent in
creating the Orderly Departure Program out of Vietnam
was to create an alternative to boat departures, but the
existence of the program does not appear to have been used
as a justification for summarily returning Vietnamese boat
people to Vietnam), but because of the geographical simi-
larities of Cuba and Haiti as Caribbean island nations and
their proximity to the United States as a country of first
asylum, it is worth examining in some detail in-country
processing in Cuba and its links to migration-control meas-
ures.

The history of Cuban migration to the United States
demonstrates the unique standing of Cubans in U.S. immi-
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gration and refugee policy as exiles from the only Commu-
nist country in the Western Hemisphere. Spontaneous
waves of refugees ebbed and flowed between the 1959 Cu-
ban Revolution and 1965, but boat departures escalated
sharply in October 1965 when President Lyndon Johnson
gave a speech at the foot of the Statue of Liberty welcoming
all Cubans “who seek freedom” to the United States. Cuban
President Fidel Castro opened up Camarioca harbour, al-
lowing a flotilla of boats to leave. The large and unmanaged
migration flow prompted the United States to negotiate a
migration agreement with Cuba in late 1965 that estab-
lished criteria for determining which Cubans might board
daily flights from Havana to Miami. The 1965 Memoran-
dum of Understanding excluded all political prisoners and
all draft-age men from the flights. Therefore, what became
the largest “in-country processing” program in U.S. his-
tory—the Freedom Flights of the 1960s that brought more
than 700,000 Cubans directly to the United States from
1965 until they were halted by Fidel Castro in 1973—was
designed to exclude the most vulnerable people at highest
risk of persecution. Testifying before a Congressional hear-
ing in 1979 about those who arrived on the Freedom Flights
ofthe 1960s, Virginia Dominguez said, “Many of those who
came after 1965 were housewives and children, and were
not actively political. They were not necessarily poor, or the
victims of political persecution.”

The cut-off of managed migration in 1973 again resulted
in Cubans fleeing the island by raft and boat with the
encouragement of the U.S. government, culminating in
President Jimmy Carter’s 1980 welcome of Cuban boat
people “with an open heart and open arms” that resulted in
a mass influx of more than 125,000 from the harbour of
Mariel that summer. The presence of some criminals and
mental patients among the other “Marielitos” and their
sudden, massive, and disorganized arrival caused a sharper
backlash than had occurred in 1965. On September 29,
1981, President Ronald Reagan issued Presidential Procla-
mation 4865, which authorized the high seas interdiction
of boats carrying suspected undocumented migrants to the
United States. Cuban migration slowed considerably dur-
ing the Reagan and George H. W. Bush administrations.
Between 1982 and 1992, the Coast Guard interdicted 5,311
Cubans, an average of about 480 per year, but brought them
to the United States. They were paroled into the United
States, and under the terms of the Cuban Adjustment Act
of 1966 were generally able to adjust to permanent resident
status after staying for one year. In-country refugee proc-
essing from Cuba began in 1987, but was a relatively modest
program admitting an average of 2,261 per year from 1988
through 1992.
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U.S. migration policy toward Cubans shifted dramati-
cally during the Clinton administration, a time of massive
upsurge in boat and raft departures. For the first time, the
United States initiated a policy of interdiction and return
of Haitians, and explicitly linked that policy to the existence
of in-country processing. On May 2, 1995, the Clinton
administration announced that the Coast Guard would
interdict Cuban rafts and boats, hold abbreviated ship-
board screening, and repatriate screened-out Cubans. In
language reminiscent of Clinton’s first announcement of
his Haitian interdiction policy, Attorney General Janet
Reno accompanied the new Cuban interdiction and return
policy by saying, “effective immediately, Cuban migrants
intercepted at sea attempting to enter the United States, or
who enter Guantanamo illegally, will be taken to Cuba,
where U.S. consular officers will assist those who wish to
apply to come to the United States through already estab-
lished mechanisms. Cubans must know that the only way
to come to the United States is by applying in Cuba.”

Reno’s announcement, particularly the last sentence
quoted, demonstrated a breathtaking disregard for funda-
mental refugee principles. To suggest that persons who
have fled persecution should return to the very country
where they fear persecution as the only avenue to seek
protection from that persecution is absurd. Yet that became
official policy.

Later that year, the INS issued written guidance to its
officers going on shipboard detail in the Florida Straits
instructing them how to implement this policy. Essentially
the same statement is read to Cubans interdicted today.
Then, as now, they are directed to read the following state-
ment: “You are being taken back to Cuba. You will not be
taken to the United States.” It is not specified whether the
ships carrying the interdicted Cubans are already traveling
back to Cuba as INS (now Department of Homeland Secu-
rity, or DHS) assessments of the Cubans are taking place,
but the opening sentence tells the Cubans this is the case, and
suggests to them a certain inevitability about the process.

The Cubans are next told: “U.S. government officials in
Havana will meet the ship and will provide information to
you if you wish to apply to go to the United States through
established migration programs.” Then the Cubans are
assured that it is safe for them to go back to Cuba. The
statement reads: “The government of Cuba has provided a
commitment to the United States that you will suffer no
adverse consequences or reprisals of any sort for illegal
departure or for making application for legal migration to
the United States at the U.S. Interests Section.” They are
then, again, reminded that “only those people who are
approved by the U.S. Interests Section in Havana can be
assured of entry to the United States.”

The statement tells the Cubans only that the Cuban
government has agreed that Cubans will not suffer adverse
consequences for illegal departure or for applying at the
U.S. Interests Section; it is silent about Cuba’s lack of
assurances about other adverse consequences for political
dissent or other underlying reasons for fleeing the country.

The statement closes with an ambiguous invitation to
come forward with any concern about returning to Cuba.
The word actually used in the Spanish announcement is
asunto, which more accurately translates as “matter” rather
than “concern” as written in the official English text of the
statement.” Although the interdicted Cubans are told that
their asunto will be treated confidentially, the instruction to
the INS officers only advises them to keep these interviews
private and confidential “to the extent possible.”

If a Cuban takes the initiative of approaching the INS
officer, the memorandum instructs the officer to “arrange
a meeting with that person.” The odd choice of wording is
specifically to avoid use of the terms “pre-screening” or
“screening.” In the meeting, INS officers are instructed to
ask the Cubans whether they are aware of refugee process-
ing at the U.S. Interests Section. If the Cuban persists in
expressing a fear of return, the officer is instructed to apply
a “credible fear of persecution standard.” However, the
instruction goes on to direct the officer: “In evaluating the
objective basis for a person’s fear under the credible fear
standard in this program, you should consider the formal
assurances made by the Cuban Government to the U.S.
Government that no Cuban migrant will suffer adverse
consequences or reprisals of any sort for irregular departure
or for applying for refugee status, the monitoring of Cubans
returned under this program by officials from the U.S.
Interests Section, and the existence of an in-country proc-
essing program.”

The INS guidance requires its shipboard officers to per-
form two mutually exclusive functions: first, to conduct a
sales pitch for in-country processing to convince the Cuban
that it is safe to return; then, to act as an adjudicator to
determine whether the same person has a credible fear of
return. Directing the adjudicator to tell the applicant that it is
safe to return hopelessly prejudices any such adjudication.

The United States concluded a migration agreement with
Cuba in September 1994 whereby the United States agreed
to admit 20,000 immigrants per year and Cuba agreed to
prevent unauthorized boat departures. The agreement on
its face put the U.S. government in the position of demand-
ing that the Cuban government violate Article 13 of the
Universal Declaration of Human Rights, which guarantees
everyone the right to leave his or her own country. The
September 9, 1994, agreement said that Cuba would “take
effective measures in every way it possibly can to prevent
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unsafe departures using mainly persuasive methods.” The
language of taking measures “every way it possibly can,”
and explicitly not limited to persuasive methods, is chilling.
Deputy Assistant Secretary of State Michael M. Skol, the
chief U.S. negotiator in the talks, told the press, “We expect
a dramatic reduction in departures.”

Conclusion

The agencies endorsing this statement support a generous
immigration policy for Haitians provided there is no quid
pro quo that requires the Haitian government to prevent its
citizens from leaving the country in violation of interna-
tional human rights principles.

The agencies supporting this statement also encourage
the U.S. government to consider Haitian refugee processing
from first-asylum countries in the region, including the
Dominican Republic and the Bahamas.

The agencies supporting this statement remain funda-
mentally opposed to past and current U.S. interdiction
practices because they do not afford asylum seekers an
opportunity for fair hearings of their refugee claims, and
because the U.S. government through the interdiction pro-
gram does not recognize its obligations under Article 33 of
the 1951 Refugee Convention.

For the same reasons that in-country processing in Haiti
in the early 1990s was a failure, and arguably was used as a
justification for returning to persecution far more people
than it saved, in-country processing should not now be
regarded as representing a genuine mechanism of protec-
tion for Haitians actively fearful of being persecuted. The
very existence of a small aperture through which only a
relatively few selected individuals will be able to pass for
legal admission to the United States under the U.S. refugee
admissions program is too likely to erode the rights of many
more Haitian asylum seekers seeking to leave spontane-
ously and, in particular, to serve to rationalize migration
control measures that seriously compromise the right to
seek asylum itself.

This statement has been endorsed by the following nongovern-
mental organizations:

Amnesty International USA

Lawyers Committee for Human Rights
TransAfrica Forum

Immigration and Refugee Services of America/
U.S. Committee for Refugees
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Notes

1. The memorandum, written by Wendy Young and addressed
to Matt Waxman of the National Security Council, was en-
dorsed by the National Coalition for Haitian Rights, the Na-
tional Immigration Forum, the U.S. Conference of Catholic
Bishops, and the Women’s Commission for Refugee Women
and Children.

2. Bureau of Population, Migration and Refugee Affairs, Report
to Congress on Proposed Refugee Admissions for Fiscal Year
1995.

3. Id., the screening criteria is outlined in the State Department’s
FY 1995 Report to Congress, and further elaborated in
“Changing U.S.-Haitian Refugee Policy: New In-country
Processing System; Shipboard Adjudications Resume,” by Bill
Frelick, Refugee Reports, Vol. 15, No. 5, May 31, 1994, at 2.
Nevertheless, the INS Assistant Officer in Charge in Haiti at
that time recently said that this standard was not actually
implemented.

4. Id, at 4.

5. “Yon Seél Dwet Pa Manje Kalalou: Haiti on the Eve of Its
Bicentennial,” National Coalition of Haitian Rights, Septem-
ber 2003, at 19.

6. Ricardo Inzunza, “The Refugee Act of 1980: Ten Years Af-
ter—Still the Way To Go,” International Journal of Refugee
Law, Vol. 2, No. 3 (1990) 421-22.

7. Report on the First Three Years of Implementation of Expe-
dited Removal, Center for Human Rights and International
Justice, University of California, Hastings College of Law, note
357, at 125-26, which includes the full text of the statement
read to interdicted Cubans.

Bill Frelick is the director of Amnesty International USA’s
Refugee Program. Prior to joining Amnesty International, he
was the director of the U.S. Committee for Refugees, which he
served for eighteen years (1984-2002).
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