Meeting the Refugee Challenge: The Dutch Experience

Abstract

The Dutch asylum policy hasbeen one
oftrial and error over the past four dec-
ades. Thisarticle will chronicle its most
important twist and turns. It will do so
by looking at the general premise of
Dutch Alien law and by exploring the
different residence statutes available to
asylum seekers. Attention will be paid
tothe possibilities to appeal a decision,
the investigation procedure and the
Dutchreception model. Whererelevant
theupcomingamendmentstothe Dutch
Alien Act are addressed as well.

Résumé

Aucoursdesquarante derniéresannées, la
politique des Pays Bassurledroitd'asilea
été caractérisée pardestatonnements. Cet
article s’attache araconter les plus
Importantes étapes de ce parcourstouten
viragesetenretoursenarriére. Pourcefaire,
il examinera les prémisses de la loi
néerlandaise surles Etrangers etexplorera
lesdiversesloissurlarésidence auxquelles
les demandeurs d’asile peuventavoir re-
cours. Uneattentionparticuliere seraportée
auxpossibilités de faire appel contre une
décision,laprocédured’enquéteetlemodéle
néerlandaisenmatiéred’accueil. Laotic’est
applicable, lesamendementsannoncéspour
bientét a la loi néerlandaise sur les
Etrangers (Dutch Alien Act), sont aussi
examinés.
Introduction

Attending the Summer Course on Refu-
geelssues caused me to stepback andre-
examine my national system of refugee
protection. One of the common threads
running through the presentations was
that everyone, confronted with the refu-
gee problem, attempts to come up with
some kind of solution. Often we had to
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conclude thatno perfect solution was in
sight. In this paper I want to demon-
strate that the Netherlands has also
been on a continuing quest for the “per-
fect” solution of its refugee “problem”
and has been unable to find it.

The Dutch quest for solutions has
been a process of trial and error, with a
few striking characteristics. First of all,
new laws, regulations and policies are
introduced at a staggering speed. Sec-
ondly each newrule seems tobe accom-
panied by its own set of exceptions.
Moreover these rules and exceptionsare
often, onthe onehand, based on,and on
the otherhand, fine tuned in policy de-
cisions by the Dutch Immigration and
Naturalisation Service, IND ' and by the
judgements of the Dutch Aliens Cham-

bers. In this paperIwill only be ableto

point out some of the basic rules of the
Dutch system and will therefore need to
make simplifications. I will chronicle
some of the more striking twists and
turns of the Dutch refugee law and
policy of the past four decades.

(1) Dutch Migration Law; The
Basic Premise

The Netherlands is asmall? country
on the North sea coast of west Europe. It
is one of the most densely populated
countries in the world; This fact is re-
flected in a standard phrase used inresi-
dence determinationdecisions.“The
Netherlands is a densely populated
country, because of the resulting prob-
lems in the population and employment
situation, arestrictive migration policy
is in place.”® The basic premise of the
present Dutch migration policy is re-
strictiveindeed. It statesthatnoalienis
allowed to reside in the Netherlands,
unless an exception applies. The Aliens
ActImplementation Guidelines® formu-
lates the three exceptions. Aliens are
allowedresidence in the Netherlands if;
“their presence in the country serves an
essential Dutch interest”® (e.g. ex-
change students, au pairs, and athletes,

e.g. exceptional soccer players). Fur-
thermore aliens are allowed to stay if
“there are reasons of a compelling hu-
manitarian nature”” to allow residence
(e.g.family reunification cases, people
traumatised by experiences in their
country of origin or people who donot
meet the refugee definition but are
deemed in need of protection none the
less. (Iwill come back to these last two
situations in paragraph 3) And the last
exception tothe non admittanceruleis
based on the Netherlands’ interna-
tional treaty obligations, (e.g. the Euro-
pean Union Treaties). An important
Dutchinternational obligation was cre-
ated by the signing and ratification of
the 51 Geneva convention.® It forms the
basis of Dutch Refugee Law and Policy.

(2) Dutch Refugee Law and
Policy; An Introduction

The Netherlands ratified the Geneva
Convention on the third of May 1956.
The Country was recovering from the
post second war economic slump and
immigration to the Netherlands was
limited. In facta considerable number of
Dutch emigrated, many of them to
Canada. In the first years after the ratifi-
cation, the determination whether a
person qualified as a convention refu-
gee was left to the UNHCR. If the
UNHCR representative declared a per-
son a refugee under its mandate, the
Dutch authorities would start the proce-
dure to grant aresidence permit-® Many
of the refugees who were accepted into
the country came from behind the Iron
curtain (the communist countries) and
received awarm welcome.

In 1965 anew Dutch Aliens Act was
drafted. In Article 15.1, the main part of
the Geneva Convention Refugee Defini-
tion was incorporated. Article 15.1
stated: “Aliens coming from a country
where they have a well founded reason
to fear persecution based on their reli-
gious or political opinion or nationality
orbased on their belonging to a certain
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race, or particular social group, can be
granted admittance by the Minister.”. A
person accepted as arefugee under arti-
cle 15.1 was granted the so-called A-
status, or admittance as a convention
refugee1°

In practise not much chanced. The
Dutch authorities would not start an
admittance procedure until the
UNHCR had declared a person a refu-
gee. The Netherlands was going
through an economic boom and was
actively seeking labour migrants in
Italy, Spain, Portugal, Marocco and
Turkey. The number of asylum seekers
was low. In fact the State Secretary H.
Grosheide, responsible for the Dutch
Aliens Policy between 1970 and 1973
can onlyrecall one asylum case which
went to court, the case of an American
Vietnam deserter!! Despite the low
numbers (386 in1975)2 in the middle
seventies refugees and asylum seekers
firstbecamea political issue in the Neth-
erlands. The Dutch government was
confronted with a number of asylum
requests from young Portuguese men,
refusingto be drafted into the military as
a protest against their country’s colo-
nial war. Because it was politically in-
convenient to accept draft dodgers from
afriendly State, the Dutch government
wasreluctant toaccept these people as
convention refugees.!® The situation
caused a strain in the relationship with
the UNHCR, because the Netherlands
was no longer willing to accept the
UNHCR refugee determinations. In au-
gust 1975 the UNHCR decided to end
refugee determinations in the Nether-
lands.' The Dutch Ministry of Justice
became the official body responsible for
determining the refugee claims of asy-
lum seekers. The situation of the Portu-
guese draft dodgers also led to the first
introduction of, what became a recur-
ring theme in the next three decades, a
new protection status for people seek-
ing asylum in the Netherlands.

(3) Receiving Asylum in the
Netherlands

Anumber of the Portuguese cases were
not accepted as convention refugees
under article 15.1 of the Dutch Aliens
Act, but were given the right to reside

based on the fact that they were “asylum
justified” !5 cases. Thisright toreside
was commonly known as the B-status.
The policy decision to create the new
status, was in line with the general re-
luctance of the Dutch government to
grant people the convention (A) status.
16 The B status was given from 1974
onwards to people “who could not be
expected to return to their country of
origin due to the political situation.”
The determination to grant a B status
was policy based and most Dutch writ-
ersagree that it neverbecamealtogether
clearwhere the line was drawn between
the A (Convention) status and the B
status.!” Many asylum seekers ap-
pealed against the granting of a B status
becausethey felt their experiences justi-
fied receiving the A status. This devel-
opment resulted in an increase in
asylum cases being brought before the
Council of State . 18In 1988 the Council
of State decided the B status would have
to be abolished, because the Council
could nolongerdistinguish between the
requirements toreceive the A status or
the B status.

In the same time frame, the Dutch
economy had taken a turn for the worst
and unemployment was rising quite
rapidly. The numbers of asylum seekers

_ wasincreasingaswell. By 1985, 5865 1°

people asked for asylum. Increasingly
asylum seekers came to the Netherlands
in larger groups. (eg Vietnamese boat
people and Turkish Christians.)

In 1985 alarge number of Tamil asy-
lum seekers reached the Netherlands.
The arrival of the Tamils is generally
seen asawatershed in the Dutch public
acceptance of asylum seekers. The con-
flict in Sri Lanka was unknown to the
general public. The arrival of large
groups of Tamils in chartered planes,
ledtoashift in the publicdebate. For the
first time a group of asylum seekers was
identified as “economic fortune seek-
ers”, people who should not receive
protection.

The eighties also saw the emergence
of yet another status. This option be-
came known as the C status and was
awarded by the Ministry of Justice based
on it's powers to grant residence be-
cause of reasons of a compelling hu-

manitarian nature. The criteria to be
awarded a C status have to be distilled
from the various existing policies. A few
groups can be identified; People who
are traumatised by their experiencesin
the country of origin, people who be-
cause of ill health cannot returnto their
country of origin and those people who
have been waiting foradecision on their
request tobe granted residence for over
3 years, have all be awarded the C sta-
tus.?In comparison to the A status, C
status holders have lessrights to egfam-
ily reunification and work. In part be-
cause of this difference, many people
whoreceived aC status continued their
legal battle toreceive the A status. This
and the growing number of asylum
seekersled to increasing pressure on the
capabilities of the IND and the Dutch
Courts.

In thebeginning of the nineties, two
more policy based, residence possibili-
ties were created to be awarded to peo-
ple asking for asylum: the gedoogden
Status and the ontheemden status. The
gedoogden status was awarded to asy-
lum seekers from Somalia, Ethiopia,
Iran, and Iraq ?! The ontheemden ?? sta-
tus was designed in 1992 to deal with
the influx of people escaping the vio-
lence in the former Yugoslavia.All
former Yugoslavsreceived the right to
accommodation and some money but
nooption toreceiveastrongerresidence
status regardless of their personal cir-
cumstances.

The common link between these two
options was that they were created to
deal with specific influxes of asylum
seekers. The Dutch policy makers cre-
ated these possibilities because, they felt
it would be inhumane to send these
groups back to their country of origin.
But policy makers also expressed great
concern about the “magnetic appeal”
23, that granting these groups strong
residencerights, might have on the peo-
pleremaining in their countries of ori-
gin. Therefore, the recipients of these
residence permits received very limited
rights. Policy makers and politicians
alsostarted tostress their desire tostem
the “stream” of asylum seekers coming
to the Netherlands. Granting limited
residence rights was seen as a useful
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tool to deter “economic” refugees from
trying to seek asylum in the Nether-
lands.

In order to avoid having to create
additional incidental solutions fornew
influxes of asylum seekers, in 1994 the
Dutch Aliens Act was amended (article
12aand 12b)toinclude anewresidence
status, the provisional residence permit
(VVTV).% The VVTV canbeawarded by
the Ministry of Justice in cases where
“forced expulsion to the country of ori-
gin would result in exceptional hard-
ship for the alien, given the overall
situation there.”?® The Dutch govern-
mentwanted to create the possibility to
offer temporary protection to people
fleeing eg civil war by granting them a
VVTV status. To puta VVTV policy in
place, the Dutch authorities assess the
situationin a country in turmoil and all
asylum seekers originating from this
countrywillbeawardeda VVTV.(VVTV
policieshavebeen in place for eg people
coming from Angola, Iraq, the great
lakes area in Africa and Bosnia) As soon
asthesituationin the country of origin
improves, the recipients of the VVTV
status are expected toreturn. The VVTV
status has very limited rights attached
toit. Because it was deemed inhumane
tokeep peopleinlimbo about their fu-
ture indefinitely, the VVTV status
holder is allowed to apply for the
stronger Cstatus after three years.?6 The
high influx of asylum seekers %’ the in-
creasingly complex system of status
determinations, and the myriad of pos-
sibilities to appeal on aspects of the
case led tolong delays and backlogs in
thedetermination system. Increasingly
government communications about the
asylum policy stressed the fact that
there were limitations to Dutch hospi-
tality. A brochure entitled “the Aliens
policy knows itslimits” 2describes the
basis of the Dutch policy as follows:
“Thealien’s policy is just but severe and
thereception facilities are humane but
sober.”... “Real refugees have tobe able
tofind shelterin the Netherlands. Tobe
abletooffer these people protection itis
necessary to makea strict selection.”

Many of the Dutch policy measures
in the nineties were geared at trying to
diminish the influx of people, to relief

the pressure on the determination sys-
tem. Examples of measuresinclude: ex-
cluding manifestly ill-founded and
inadmissible ?° cases within 24 hours
(now expanded to 48 hours), introduc-
ing carriers sanctions, making Dublin
claims3? and the adoption of a bill on
undocumented asylum seekers. An asy-
lum seeker entering the Netherlands
withoutdocuments is presumed tohave
anill-founded claim, unless he/she can
produce astrongreason explaining the
lack of documentation. The UNHCR
has expressed its concern about this
measure?! which does not take into ac-
count the reality of people in flight.
But these measures were not suffi-
cient toend the above mentioned prob-
lems, so in the new millennium the
Netherlands started a farreaching over-
haul of its asylum determination sys-
tem. A Dutch Aliens Act has been
accepted by the Dutch parliament on 14
June 2000 and the Dutch government s

aimingto have the new systemin place

by the first of July 2001.32 (This despite
concerns expressed by the Courts, IND
and thereception agency, that they may
notbeready toimplement the new law
ontime).

Underthe Newrules, asylum seekers
arestill eligible for aresidence permiton
the basis of the three possiblities ex-
plained above. (TheNetherlands’ Inter-
national obligations including the
Geneva Convention; for urgent reasons
of a humanitarian nature or on the
grounds that return to the country of
origin would involve exceptional hard-
ship). Onceaccepted however, each asy-
lum seeker will receive the same
temporary residence permit. The tempo-
rary permit will confer a given set of
rights and benefits. After three yearsthe
recipients of the temporary permit will
be eligible toreceive aresidence permit
foran indefinite term.33

Whereas before the uncertainty of liv-
ing with a temporary status for three
years was only part of the life of the
VVTV statusholders, it will now become
the fate of all accepted asylum seekers in
the Netherlands. Itisinteresting to note
that the term of three years was first in-
troduced in policy and jurisprudence to
end the uncertainty of a specific group

of asylum seekers. Those asylum seek-
ers who had been waiting for three
years, and had not received a decision
on their request for admission, where
given aresidence status on humanitar-
ian grounds. It was deemed inhumane
to keep them waiting any longer. 34

The present system with three sta-
tuses conferring entitlement to different
sets of rights and benefits often led to
litigation, because recipients of the
weakerentitlements attempted toobtain
astrongerset of entitlements. One of the
goals of the new system is to limit litiga-
tion in asylum cases. Limiting appeal
possibilities has been arecurring theme
in Dutch asylum policy as the next para-
graph will show.

(4) Appeals in the Dutch Asylum
Policy

Because the decision to grant a resi-
dence permit was part of the powers of
the state, the judicial possibilities of an
asylum seeker to appeal against adeci-
sion, were governed by the rules of
Dutch Administrative law. If the Minis-
try of Justice took a negative decision on
an asylum application, the asylum
seeker could file an objection with the
administrative authority. The executive
would have toreview the case and take
anew decision. If this second decision
was negative again, the asylum seeker
could file an appeal with the Council of
State.

In the beginning of the nineties the
number of appeals had grown toalevel
which the Council of State was ill-
equipped todeal with. A major overhaul
of the general Dutch Administrative law
was taking place, which led toa change
in the Dutch Aliens Act on the first of
January 1994. But instead of bringing
the Aliens Act in line with the general
principles of Dutch administrative Law
35, the changes in the Dutch Aliens Act
created exceptionstothese general prin-
ciples.

One implemented difference wasthe
shorting of the term within which the
asylum seeker can file an objection.
Whereas under general Dutch Admin-
istrative law a person has 6 weeks tofile
anobjection, the alien has 4 weeks. And
although the executive has eight weeks
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todecide onan objectioninall non Alien
Law cases, this period was extended to
6 months in the Aliens Act (art 15 ) for
all Alien cases. Thenew Aliens Act, tobe
implemented in July 2001, take this dif-
ference one step further. The sixmonth
period can be extended by ministerial
orderwithayear (i.e.atotal of 1.5 years)
for certain categories of aliens. The Min-
ister can decide to use thisoptionifthe
situation in the country of origin is ex-
pected to remain uncertain for a short
period, is expected to improve in the
near future orif the number of applica-
tions is so large that the IND cannot
process them within the six month pe-
riod. Considering that the IND hasbeen
having considerabie problems to meet
the 6 month deadline, it is quite likely
that under the new system, a consider-
able number of asylum seekers will not
beable to obtain a permanentresidence
permit until they haveremainedin the
Netherlands for 5.5 years (1.5 plus 3
years temporary permit).

But the most important difference
implemented in January 1994 created a
real uproar among legal scholars and
refugee advocates in the Netherlands.3¢
The government decided to abolish the
right toappeal to the Council of State in
all alien cases, thereby creating an in-
equality inthelegal protection offered to
Dutch national and non- Dutch nation-
als, in the name of expediency.

A special Court was installed to deal
with all Alien Law cases, the Alien
Court in The Hague, which has man-
dated sessions to other courts in the
country.3” The The Hague Court real-
ised early on that without an Appeal
Court and with 5 Aliens Courts decid-
ing cases, it was necessary to create a
way to maintain legal unity. The judges
workingin the different Aliens Courts,
convened the so called Chamber of
Standardisation.?In this Chamber sev-
eral of the Alien Law judges come to-
gethertotake decisions in cases which
deal with the more complicated or con-
tentious legal or policy questions. (For
instance on 27 August 1998 the Cham-
ber ruled that persons persecuted by
non-State agents may fall within the
ambit of the Geneva Convention.?® The
Chamber has no official standing under

the Law and the value of its judgements
is based on the agreement among the
Alien judges that they will follow the
jurisprudence of the Chamber.

Almost as soon as they were estab-
lished the Aliens Courts were hard
pressed to deal with all the cases that
were brought before them. Besides
cases about the validity of the asylum
claim, a number of other issues were
dealt with by the Courts. An asylum
seeker whose first application had been
denied, was in most cases, notallowed
to remain in the Netherlands to await
the outcome of the objection phase.
Many asylum seekers would file amo-
tion tobe granted leave to stay, pending
the decision to the objection. Moreover
the IND was increasingly having trou-
ble meeting the six month deadline,
leadingto thelegal assumption that the
executive had refused totake a decision
and opening the possibility toappeal to
the Court. Court cases also dealt with
questions of termination of reception
facilities, eviction from accommoda-
tion and expulsion orders.

In 2001, seven years after its aboli-
tion, the Council of State will now be
reintroduced as an Appeal Court in
Dutch Alien Law cases. In hopes of di-
minishing thetime involved in the de-
cision making process, the Dutch
authorities have now decided to abol-

. ish another part of the appeals phase.

Asylumseekers will nolongerbe able to
lodge an objection to the executive who
has rendered a negative decision on
theirapplication. The objection proce-
dure will be abolished in Alien cases.
Instead the asylum seeker will makean
appeal tothe Court.

To decrease the volume of cases, it
hasbeen decided that all asylum seek-
ers are allowed toremain in the Nether-
lands pending their appeal to the
Court. Itwill nolongerbe necessary to
file a separate case to ask for aleave to
stay. Moreover, the rejection of the ap-
plication by the Court will automati-
cally lead to the obligation to leave the
Netherlands and will terminate the
right toreception facilities. Theasylum
seeker willnolongerbe able tofile sepa-
rate appeals related to these issues.

Despite expectations that these new
rules will diminish some of the case

load, the new role of the Courts will
undoubtedlylead to more work. There-
fore the Dutch authorities have decided
to greatly expand the number (from 6 to
21) of Alien Courts.*0

Although the IND should have a di-
minishing case load with the disap-
pearance of the objection phase, the
Dutch government has chosen to ex-
pand its workforce. This is necessary to
try to process all of the currently pend-
ing cases as soon as possible. But it is
also part of the continuing attempts to
improve the quality of the work of the
IND. “The abolition of the objection
phase means that the quality of the ini-
tial decision of the IND has to be im-
proved. The Dutch authorities hope to
achieve this by enabling the asylum
seekerto explain clearly their motives
forrequesting asylum and, where it is
proposed torefuse their application, by
asking them fortheirreaction tosucha
decision. Initsfinal decision on the re-
quest for admission the IND is to take
account of how both the IND and the
alien view the application. This will
provide a sufficient basis for a review
by the Courts of whether the decision
has been taken legally.” 4!

(5) Establishing Asylum Motives
The Dutch Way

How do the Dutch authorities en-
able an asylum seeker to explain
clearly their motives for requesting
asylum? In the system in place to-
day a person who asks for asylum is
brought to one of three Application
centres.*? Within 48 hours the au-
thorities will determine, on the ba-
sis of a short interview, whether a
person’s claim is valid. Those cases
which are deemed manifestly ill-
founded or inadmissible, will not
be allowed to continue. About three
quarters of the people asking for
asylum go to go the next phase and
are transferred to an Investigation
and Reception centre.

In the Investigation and Reception
centre, the asylum seeker will be inter-
viewed about the asylum motives by a
contact officer.** One can detect many
imperfectionsin this system. Often the
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asylum seeker is tired, traumatised, dis-
trustful of authorities and not aware of
the extreme importance of this one inter-
viewin the determination of the asylum
claim. The contact officer has limited
time to find out relevant information
with the aid of an interpreter, which
makes communication difficult. The
contact officer has to try to be compas-
sionatebutatthe sametime hastoestab-
lish the trustworthiness of a claim and
the claimant. Especially in the begin-
ning of the nineties, the quality of the
contact officers skills left much to be
desired. At the time it was not uncom-
mon for people to be hired as contact
officers’ by temporary work agencies. In
the past several years training in multi-
cultural communication and the spe-
cific problems of torture and rape
victims has been introduced.

The contact officer will write areport
onthebasis of the interview. Thisisin
no way a verbatim report of the inter-
view, but a summary of the questions
and answers. The quality and thor-
oughness of the contact officer’s report
are essential in a person’s asylum
claim. The Report is in general seen as
the gospel truth. Any additions, im-
provements or changes to the story
madeby the claimant after the interview
aretreated at best aslessrelevant and at
worst as proof of the person’s
unreliability by the IND and the
Courts.*

TheReportis send on to the determi-
nation officer .6 Based on the content of
thereportand the available information
about the country of origin, the determi-
nation officer will decide if a person will
receive a residence status or not. The
determination officer does not meet the
asylum seeker, unless asecond hearing
iscalled for in the objection phase.

The Dutch asylum procedure has
increasingly become adversarial. On
the one side you find the asylum seeker
and their lawyer trying to prove the va-
lidity of the claim and on the other side
the IND trying to discredit the claim.
One writer has even gone so far as to
characterise the relation as a guerrilla

warfare.?’ In 1990 Amnesty Interna-
tional published a book called the
drawback of the doubt 48, highlighting
the many instances in the Dutch proce-
dure in which the asylum seeker was
not given the benefit of the doubt but
ratherthereverse. In case of doubt the
personisnotdeemed tobe credible.In
one case, [ saw the life experience of a
man from Zaire (who had been impris-
oned, tortured and whose wife had
beenraped in front of him) narrowed
downtoaquestion aboutoneofthe 10
documents he brought to prove his
identity. Because onenumberin adate
on adriver license had been changed
from a one to a two, the IND ruled his
whole story was not credible. In the
last years a few experiments have
started toattempt toreturn to a more co-
operative, inclusive, and less
adversarial approach.

(6) The Reception of Asylum
Seekers?®

Overthe last few decades the Neth-
erlands has developed an extensive
reception programme. Until the begin-
ningof the eighties the Dutch govern-
ment was notinvolved in thereception
of asylum seekers. Asylum seekers
who arrived in the Netherlands re-
ceived a payment based on the Law %°
which grants financial assistance to
inhabitants of the Netherlands who
have an income below the statutory
minimum. The asylum seeker could
find their own accommodation orask
the municipality to assist them in find-
ingaplace.Itis important to note that
in the densely populated Netherlands,
there is a consistent shortage of hous-
ingavailable, in particular in the low
rent categories.

When the large groups of Tamils ar-
rived in 1985, the Netherlands faced
itsfirstreception crisis. (see also para-
graph 3) . The Municipalities where
most of these Tamils tried to find ac-
commodation, found themselves un-
abletohelp. The national government
stepped inand setupreception centres
for the first time. m
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