Human Rights: Setting the Stage for Protecting Refugee Women

Abstract

This paper explores the social construc-
tion of women refugees from the perspec-
tive of the human rights regime with an
eye to revealing whether the voices of
refugee women are reflected. To this end
the paper examines the development of
women refugees as a category within
human rights discourse and how this
category has been bolstered by the concept
of women’s human rights within the last
decade.
Précis

Cetarticleexplorelaconstruction sociale
des femmes réfugiées dans la perspective
du régime des droits humains avec une
attention particuliére portée sur la ques-
tion de savoir sila voix des femmes réfu-
gides y est entendue. A cette fin I'article
examine 1'évolution de la notion de
femmeréfugiée comme catégorieau sein
du discours sur les droits humains, et
comment cette catégorie a été supportée
par le concept de droits humains fémi-
nins dans la derniere décennie.

Protecting refugees—whether they are
men, women or children, internally dis-
placed or have crossed international
borders—is the prime responsibility of
the international aid community. Peo-
plebecome refugees when fleeing their
home countries precisely because they
are victims, or potential victims, of hu-
man rights violations and the aid re-
gimes exist in order to protect these
rights aswell as toaid victims.! Human
rights violations, as we conceive of them
in the 1990s and specific to women in
wartime, have occurred as long as war
itself has occurred. Until recently,
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sexual violence has been dismissed as
partof theinevitablespoils of war.Inan
unprecedented manner, wartimerape,
along with other forms of gender-spe-
cific violence, hasbecome visible in the
last decade to the extent that aid organi-
zations have created policy to deal spe-
cifically with these issues and their
effect onrefugee women. This paperwill
explore developments within the hu-
man rights construction site, in which
participants have come to recognize
women’s human rights, and how this
has bolstered the formation of policies
specifically for women refugees. I will
question whether thisnewest portrayal
of refugeewomen, as constructed by the
human rightsregime, reflects the voices
of refugee women themselves and
whether the answers to thishaveimpli-
cations both for human rights practi-
tioners and for women as refugees.
Along with the reformulation of in-
ternational human rights in the late
1980s and early 1990s to include wom-
en’shumanrights, there hasbeenrecog-
nition that women refugees are
especially vulnerable to human rights
violations. Refugee women often flee
their homes because of sexual violence
only to find the same kind of violence in
their place of refuge. Often, their jour-
neys of flight are marked by attacks by
virtually all-malebandits, soldiers, bor-
der guards and sometimes even fellow
male refugees. Refugee women may
themselvesbediverse,butthey share, as
women, a vulnerability both as a result
of thearmed conflict they arefleeing and
because they are dependent on outside
aid for provision of relief. Women who
are internally displaced within their
owncountry may be even more vulner-
ablebecause the conflictand abuse they
are escaping from is caused by the state
regimein power—the sameregime who
is obligated to protect them. Also, de-
pending on the degree to which either
the society from which they are fleeing,
or the society in which they find refuge

is organized around the presumption
that a woman lacking male protection
and patronage is a woman who lacks
respectability, there remainsa situation
shared by most women in flight that
makes them especially open to abuse
frommales.

From Human Rights to Women’s
Human Rights

To conceptualize human rights law,
and therefore human rights violations,
is to interpret rights in a very specific
manner. Feminists, such as Mary
Wollstonecraftin thelate 1700s, pointed
outvery early the gendered character of
the conceptof “rights,” evenas theideas
weresstillbeing codified by thinkers like
Rousseau. Wollstonecraft took onatask
thatis still continuing today—showing
how rights in aliberal democratic tradi-
tionwere created from the perspective of
white, European men. When this par-
ticular notion of rights was first reinter-
preted into contemporary human
rights, and then formulated by femi-
nists into women'’s human rights, the
potential ramifications for womenrefu-
gees, as well as the category of women
refugees, weregreat.

The contemporary notion of human
rights is a specific form of rights that
were codified during the reorganiza-
tion of global geopolitics following
World War II. It was during this period
that the United Nations was formed
and, in 1948, the Universal Declaration of
Human Rights was adopted by member
nations. In the early 1980s, European
and North American groups began to
form NGOs to monitor human rights
abuses in countries with authoritarian
state regimes—many of which were
propped up by European and North
American governments, and enmeshed
in Cold War proxy politics.

International law imposes clear obli-
gations on governments to prohibitrape
and sexual violence because such
abuses violate theright, at minimum, to
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security of the personunder the Interna-
tional Covenant on Civil and Political
Rights (ICCPR). The 1966 ICCPR con-
tains a general prohibition on gender
discrimination in civil and political
rights.2 Under ICCPR, the responsibil-
ity to protect refugees is in the hands of
host governments who, according to a
Human Rights Watch report, often
show little concern and commit no re-
sources for protecting refugee women.3
Another broad human rights docu-
ment, also adopted in 1966, that can be
interpreted to protect both men and
womenrefugeesis the International Cov-
enant on Economic, Social and Cultural
Rights. This covenant recognizes the
equal right of men and women to enjoy
economic, social and cultural rights.4
The UN Human Rights Commission
waslaterestablished tomonitor compli-
ance with these two covenants.’

In addition to these covenants are
international laws, in situations of
armed conflict, to which perpetrators of
persecutionbased on gender and sexual
violence can alsobe held accountable as
awar crime, as a crime against human-
ity, or as an act of genocide.

The centraland most comprehensive
internationallegaldocumentrelating to
gender-based discrimination is the
Convention on the Elimination of All Forms
of Discrimination Against Women
(CEDAW), which was adopted by the
UN General Assembly in 1979 and
which in 1994 had been ratified by 131
countries, butnotthe U.S. government.
CEDAW hasbeen described as an inter-
nationalbill of rights for womenand an
agenda for action by countries who
ratify it.” CEDAW has provided alegiti-
mizingbase for activists tobuild policy
from across the board—in human
rights, development, social and eco-
nomic issues, and violence against
women, toname a few.

With theseinstruments to work from,
feminist activists, academics and law-
yersbegantoreformulate human rights
as women’s human rights in the late
1980s. This created an opening for femi-
nists inside major human rights NGOs
in North America and Europe to begin
documenting abuses of humanrightsas

.abuses of women’s human rights and to

legitimize women’s human rights as a
category. In 1990, Human Rights Watch
established its own Women’s Rights
Project to monitor violence against
women and gender discrimination
throughout the world. This paved the
way for the Women's Rights Project to
later address issues of women refugees
specifically.

By the early 1990s, the women'’s hu-
man rights movement had gained
enough momentum to generate new
mandates within human rights advo-
cacy organizations, such as Amnesty
International and Human Rights
Watch. These mandatesaimed toinves-
tigate countries whose governments
havebeenimplicated inabuse of women
detainees and prisoners, governments
who have imposed laws that discrimi-
nate against women, and governments
who apply gender neutral laws in dis-
criminatory ways.®? The women'’s hu-
man rights movement has also
prompted investigation of violence
against womenby private actors that is
tolerated or ignored by the state.’ An-
otherimportantfinding of humanrights
groups’ investigationsis that women’s
lack of social and economic security has
compounded their vulnerability to vio-
lence and sex discrimination.?

In 1993, the UN Commission on Hu-
man Rightsrecognized the legitimacy of
women’shuman rights for the first time
by adopting a resolution calling for the
integration of the rights of women into
the human rights machinery of the
United Nations.!! Thatsame year, at the
World Conference on Human Rightsin
Vienna, the Program of Action recog-
nized the rights of women and girls as
an inalienable, integral and indivisible
part of universal human rights.

Alsoin 1993, the UN General Assem-
bly adopted the Declaration on Violence
Against Women which recognized ex-
plicitly that states are obliged to fight
specific forms of violence against
women and called on governments to
prevent, investigate and punish acts of
violence against women.!? In 1994, the
UN appointed a Special Rapporteur on
Violence Against Women who was
given authority to recommend meas-
ures to eliminate violence, and to work

closely with other rapporteurs, inde-
pendent experts and members of the
Commission on Human Rights.!? The
1995 Fourth World Conference on
Women in Beijing gave women from
governments and NGOs worldwide a
forum to address issues of women’s
human rights and refugee women.
Thereare critiques of both the human
rights paradigm and the women'’s hu-
manrights paradigm. The feminist cri-
tiques of human rights in general
helped drive the theoretical develop-
ment of women’s human rights. One
critique of women’s human rights is
that it is seen as a transformation of
men’s rights law which is thoroughly
gendered to the advantage of men.!
According to Hilary Charlesworth,
with the exception of the Conventionon
the Rights of the Child, all general hu-
man rights instruments refer only to
men. Charlesworth points out that hu-
man rights law reinforces the distinc-
tionbetween publicand private worlds
whichallows the silencing of women.?®
Domestic violence was construed for
decades asa private matterjust as state-
sponsored sexual violence was seen
strictly as a “family affair” of the state
until recently. In terms of refugees, this
kind of attitude canbe seen in aid work-
ers in the field who choose not to deal
with matters of sexual violencebecause
theyseeitasa “privateissue” or “inevi-
tableby-product” of conflict.16
Critiques of women’s human rights
pointout thesilencing of women among
different groups of women. Radhika
Coomaraswarmy shows how this kind
of silencing plays out in South Asia be-
cause in Asia the rights discourse is
weak, in partbecause it privileges free,
independent women, whereas Asian
women tend tobe attached to their com-
munities, castes, or ethnic groups.”
Some feminists of colour and from de-
veloping countries have asserted that
the women’s human rights discourse
silences them by attempting to
universalize a white, western view of
women’srights.®If this chargeis true to
any extent, the ramifications forwomen
refugees are great. If the policies pro-
duced to protect women refugees reflect
only what western feminists imagine
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refugee women need, protection may
fail or be skewed toward reflecting a
western imagination. But the principal
opposition toacknowledging women'’s
specifichumanrights hascomenotfrom
the feminists, butfrom male-dominated
governments who have seen the asser-
tionof women’srights (such astheright
of a woman to be free of domestic vio-
lence within a particular country) asan
international right to be a violation of
their own government’s state sover-
eignty.

These critiques do not, however,
analyze why protection for womenrefu-
geesmay fail. As Francoise Krillnotes in
his analysis of sexual violence inarmed
conflict, “If women in real life are not
always protected as they should be, itis
not due to the lack of legal basis.”®

From Women’s Human Rights to
Women Refugees

Even though UNHCR and policies for
international refugees grew out of ef-
forts toaid refugees from World WarlI,
and despite of the fact that Eleanor
Roosevelt, an advocate for women'’s
rights, was among the leaders who es-
tablished the founding universal hu-
man rights articles for the post-World
War Il United Nations Charter, no poli-
cies specifically for women victims of
wartime sexual violence emerged dur-
ing this period. This may partially ex-
plain why, for instance, it wasn’t until
1992 that knowledge of the 200,000
Korean “comfort women,” who were
unwilling sexual conscripts of the Japa-
nese Army during World WarIl,became
public, although this was known by
Japanese, Korean and U.S. post-war of-
ficials.20

In 1971, during the armed conflict
which produced the newly-independ-
ent state of Bangladesh, an estimated
200,000 civilian women and girls were
victims of rapeby Pakistani soldiers. In
an episode that looked similar to the
systematic rape in Bosnia in the early
1990s, Bangledeshi women were ab-
ducted into military brothels and sub-
jected to gang assaults. At the time, the
incident was appalling enough for the
new government of Bangladesh to ap-
peal for aid from the international

community to deal with the aftermath,
but it was not sufficient to spur the
international community (govern-
ments, international agencies and non-
governmental international actors) into
producing policies on sexual violence
orwomenrefugees.

In the early 1990s, while advocates
for women’s human rights were busy
documenting the use of sexual violence
for political ends and placing women’s
rights on international agendas, activ-
ists forrefugee women werebusy creat-
ing policy within the development
construction site. Advocates who lob-
bied forand produced policies for refu-
gee women (such as the 1990 Policy for
Refugee Women, the 1991 Guidelines on
the Protection of Refugee Women and the
1995 Sexual Violence Against Refugees,
and Guidelines for Prevention and Re-
sponse), worked in concert with advo-
cates who turned human rights into
women’s human rights. Many of the
issues outlined in the policies are wom-
en’shumanrightsissues, and they gain
theirlegal robustness through the back-
ing of the human rights instruments
examined above.

One of themain organizational goals
of theadvocates and formulators of the
1990 Policy on Refugee Women is to pro-
vide protection appropriate to refugee
women’s specific needs.?! Policy objec-
tives include ensuring that protection
and legal rights of refugee women are
understood and responded to.?> The
Guidelines on the Protection of Refugee
Women elaborate onthe causes for physi-
calinsecurity of womenrefugeesand on
ways for staff to become more aware of
physical and sexual attacks during
flight, sexual attacks in the country of
asylum, spouse and child abuse, mili-
tary violence and forced recruitment
into military operations, sexual exploi-
tation and prostitution, physical pro-
tection during repatriation, and the
difficulties of prosecuting offenders.?
The guidelines also suggest program
interventions to deal with these prob-
lems. They include recommendations
to:

e provide trained staff (including
women);

e train local security in the countries
of asylum;

e provide culturally appropriate
counselling;

¢ provideemergency relocation if nec-
essary;

* encourage formation of internal
camp legal processes; and

¢ educate refugee women, men and
aid workers of women’s rights un-
der national and international
law .24

Because the Guidelines for Sexual Vio-
lence against Refugees were meant to cre-
ateawareness and sensitivity about the
needs of refugees whohavebeen subject
to sexual violence, they inherently ad-
dress women’shuman rights as protec-
tionissues and thus see thereadersand
users of the guidelines as “protectors”.
The Guidelines elaborate and suggesta
range of measures to prevent sexual vio-
lence. These measures intend to:

* ensure the physical designand loca-
tion of the camps enhance physical
security;

¢ provide security patrols by local
police and refugees;

¢ install fencing around the camps;

¢ identify and promote analternative
to living in camps;

¢ initiate inter-agency meetings be-
tween UNHCR, other relief organi-
zations, refugees and government
officials todevelop a plan to prevent
sexual violence; and

¢ assigntothecampsagreaternumber
of female protection officers, field
interpreters, doctors, health workers
and counsellors.?

The 1996-97 UN High Commis-
sioner for Refugees, Sadako Ogata, and
the holder of the recently-created post
Special Rapporteur on Violence
against Women for the UN Commis-
sion on Human Rights, Radhika
Coomaraswamy, have recognized
sexual violence against women refu-
gees as a global outrage.

There are many reasons why rape
and sexual violence are so common in
refugee situations that deepen, compli-
cate and resist the standard image of
rape as inevitable in war. As human
rights NGOs havebegun todocumentin
the early 1990s, rape and other forms of
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sexual violence are often used as a tool
of political repression.?® Rape has
sometimes been mischaracterized and
dismissed by military and political
leaders (those who have the power to
stop it), when it is alleged within their
own ranks, as committed by non-state
sanctioned private actors.?’ In other
cases, government officials have rou-
tinely accused enemy governments of
complicity in wartime rape. U.S. and
European governments accused the
Japanese and German governments of
such complicity in World War II? but
havebeenloath to admit that their own
military personnel mightbe engaging in
rape in ways that were encouraged or
ignored by their superiors.

Inits investigations on rape as a tool
of war, Human Rights Watch found that
rape hadbeenused as a tactical weapon
toterrorize or “ethnically cleanse” com-
munities, as a tool in enforcing hostile
occupations, a means of conquering or
seeking revenge against the enemy, and
as a means of payment for mercenary
soldiers. Rape is also used to punish
women suspected of being sympathetic
to the opposition.?® In some cases, rape
is used by combatants or other state-
sanctioned individuals to inflict shame
upon their victims, or their victims’
families and communities. Sexual vio-
lence is construed and manipulated by
these state actors as a profound offence
against community or individual hon-
our which many times is based on na-
tionality or ethnicity.

Rape and sexual violence in particu-
lar are a political tool used by states in
turning people (men, women and chil-
dren) into refugees, and discouraging
refugees from returning home. This is
thebasiclogicfor using rapeasatool for
the “ethnic cleansing” in Bosnia.
“Rapes spread fear and induce the
flight of refugees; rapes humiliate, de-
moralize, and destroy not only the vic-
tim but also her family and community;
and rapes stifle any wish to return,”
comments AlexandraStiglmayer, a Ger-
man journalist who documented the
systematic use of rape in the war in the
former Yugoslavia for the book Mass
Rape: The War against Women in Bosnia-
Herzegovina.

The use of rape and other forms of
sexual violence for “ethnic cleansing”
or other political motives, which turn
people into refugees, is different than
sexual violence against people whoare
already refugees, although this too can
be politically motivated. Human Rights
Watch documented the rapes of Somali
refugees in camps of Northeastern
Kenya in 1993. This report attributed
nearly all the rapes occurring in the
camps toshiftas, i.e., well-armed bandits
who sometimes joined forces with So-
mali militia to launch raids across the
borders into the camps in search of
money, food and women.?! Analysts
speculate that the shiftas are ethnic So-
malis residing in Kenya who make a
living robbing local residents.>? Some
relief workers speculate that they might
be refugees who take up arms during the
nightsto terrorize fellow refugees.®®

The human rights regime has a spe-
cific advocacy, monitoring and educa-
tional role to play in protecting and
assisting refugee women. The work of
feminist-conscious NGOs, like Am-
nesty International and Human Rights
Watch, have solidified “refugee
women” as a legitimate category of
analysis in the larger realm of human
rights work. Human Rights Watch has
made several recommendations to
UNHCRwhich echo the recommenda-
tions made in the Guidelines for Refugee
Women and the Guidelines against Sexual
Violence. They havealsorecommended
actions for host governments to:

* ensure that national laws against
sexual violence are enforced in refu-
gee camps and spontaneous settle-
ments;

¢ facilitate prevention of sexual vio-
lence against refugee women
throughinvestigating incidentsand
assigning female police officers to
camps and border points;

* takestepstoensure thatasylumad-
judicators recognize gender-based
persecution; and

e train adjudicators to interview fe-
male asylum applicants with sensi-
tivity.34

What Human Rights Watch found in
post-1994 Rwanda, which was summa-
rized in its resultant report, Shattered

Lives: Sexual Violence during the Rwandan
Genocide and its Aftermath, was that de-
spite the various proclamations made
by the UN Human Rights Commission
on women’s human rights, the UN
Human Rights Field Operation in
Rwandahas no systematic focus to ad-
dress issues specific to women.%

International War Crimes
Tribunals

One way to redress the horrific sexual
violence committed in the name of war,
and was used to carry out state-spon-
sored agendasin the former Yugoslavia
and Rwanda, is through the Interna-
tional War Crimes Tribunals. For the
first time in history, the International
Criminal Tribunal for the Former
Yugoslavia, established by the UN
Security Council in May of 1993, pros-
ecuted soldiers for rape asa war crime.3¢
The Prosecutor’s Office has stated its
commitment to public recognition of
sexual violence against women during
the warin Bosnia.?” Even with thisnew-
found commitment to addressing rape
as awar crime, there are practical prob-
lems with prosecuting offenders. Be-
cause anonymity of witnesses is not
guaranteed, and because many sus-
pects as well as some who have been
indicted remain at large, it is extremely
difficult to protect women witnesses.
Women are prepared to testify, but the
Tribunal can only offer protectionin the
Netherlands where the trials are taking
place. When the women return to
Bosnia, they fear retribution because
many suspected perpetrators remainin
positions of power in Bosnia.3

Inlate 1994, the UN Security Council
created the International Criminal Tri-
bunal for Rwanda, and in 1996, the
Tribunal established a Sexual Assault
Committee to coordinate investigation
of gender-based violence. The aim of the
committee is to address strategic, legal
and methodological questions in pros-
ecuting crimes involving sexual vio-
lence.® Within the overall aid program
forreconstructionin Rwanda, very little
aid is earmarked specifically for gender-
related issues. Despite the U.S. $19 mil-
lion in aid to the Rwandan judiciary, in
1996, there wereno programs designed
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to enhance the capacity of Rwandan
police to investigate gender-based
crimes including sexual violence dur-
ing the genocide.

Asylum and Women Refugees

One area where the manifestations of
refugee and human rights discourses
and policy have had a tangible impact
on women refugees is in asylum cases
worldwide. Under the Universal Decla-
ration of Human Rights, allrefugeeshave
a fundamental right to seek and enjoy
refuge from persecution or war. Until
recently, the definition of refugeesin the
1951 Convention has not been con-
tested in terms of gender, even though
many refugeewomen fleedue togender-
based persecution or sexual violence.*!
UNHCR's policies on refugee women
encourage host countries to consider
these factors in their regulations on al-
lowing women refugees asylum. Cur-
rently, the United States and Canada
are the only developed nations to inte-
grate gender intorefugee policies.*? But
this does not ensure that adjudicators
willrecognize theseissues,and women
refugees continue to face great difficulty
in attaining refugee status based on
sexual violence.

The procedure in many countries is
insensitive and sometimes hostile to-
ward women seeking asylum afterrape
or sexual violence. In this situation,
refugees are required to describe their
experiences to adjudicators. Refugee
women are often reluctant torelate their
experiences, especially if the adjudica-
torsaremen. Adjudicatorshave tended
to dismiss accounts of sexual violence
and rape by female asylum-seekers as
personal or cultural harms which do
not qualify as political persecution.
Adjudicators have also excluded
women with gender-related claims be-
cause they donot qualify as a “particu-
lar social group” in the 1951
Convention definition.*> Women who
havebecome targets of sexual violence
because of a male relative’s political
activitieshavea even more difficulttime
making claims to asylum.44

UNHCR has interpreted the 1951
Convention definition to include
women as a particular social group, but

the international community is slow to
follow. In the mid 1980s, UNHCR
started its Women at Risk program to
encourage developed countries to ac-
cept women refugees identified by
UNHCR as having experienced severe
trauma. Three countries, Canada, New
Zealand and Australia have accepted
women refugees under this program,
and other countries accept women refu-
gees under their standard asylum
laws.*> Women resettled through this
program are very few innumber. They
experience other hardships once they
areresettled because they typically have
noknowledge of thenew language and
culture, have no family in their new
home, and donothaveskills to find jobs
in industrialized countries.

UNHCR has also resettled women
refugees in other camps in cases where
they havebeenraped or sexually abused
in camps. In the camps for Somali refu-
gees in Northeastern Kenya, UNHCR
initiated a transfer system in which
women could apply to move to camps
along the coast, away from the Somali
border where raids were taking placein
1993. This helped afew womenbutalso
caused some problems. Some women
whorequested atransferhad towaitso
long before moving that they were as-
saulted again before they were trans-
ferred.#” There were also a few cases of
false claims for camp transfers and re-
settlement to a developed country, in
which women saw a tale of rape as a
ticket out of the refugee camp. Binaifer
Nowrojee of Human Rights Watch com-
mented:

Refugee women build this myth of

what it means to be resettled and try

to get out of the camps. They have no

idea of what it really means to be

picked up and sent to Sweden on their

own. Camps can be bad but maybe
it’s better to stay.*8

Conclusion

The human rights instruments devel-
oped in the last decade for women, and
specifically for women refugees set the
stageinternationally for protecting refu-
gee women. What still remains to be
seen is how these instruments and im-

ages help or hinder the process of
women refugees returning to nor-
malcy—or shedding their refugee skin.
The human rights constructions pre-
dominant in the contemporary aid
arena tend to reflect western cultural
values and western epistemology as
well as operate in accordance with a
westerninstitutional form. This may set
the stage for protection but also act to
hinder the process of rehabilitation
rooted in cultural and institutional val-
ues of post-war societies.
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