The Factual and Legal Legitimacy of Addressing Gender Issues

I believe a preliminary question in ad-
dressing genderissues inrefugee protec-
tion and immigration is the legitimacy of
such anapproach. In other words, why it
is necessary to single out women’s prob-
lems in refugee protection and immigra-

tion, and why it is justified to analyse °

them in light of our definition of funda-
mental rights. The Diplomatic Confer-
ence on Human Rights in Vienna
brought out the tensions regarding this
issue and illustrated the need for clarifi-
cation. Thejustification for the Immigra-
tionand Refugee Board’s (IRB) approach
rests both on facts and law.

Facts show that the vast majority of
refugees are women. Contrary to men,
most of them are accompanied by chil-
dren; they often experience a different
kind of persecution than men, for exam-
ple, of a private or sexual nature; and
they do not have the same remedies for
state protection as men nor the same
opportunities for escape.

International human rights instru-
ments such as the Universal Declaration of
Human Rights, approved by the vast
majority of states, or the Convention on the
Elimination of All Forms of Discrimination
Aguinst Women, to which 104 states are
parties, enshrine the duty to offer protec-
tiontothoseinneed, without discrimina-
tion. These instruments and other
relevant international human rights in-
struments reflect the fact that human
rights inherently transcend culture, reli-
gion and borders. Universal recognition
of these rights serves both as the legal
basis and evidence of their universal na-
ture. We must be categorical in this our
deepest belief.

We are not alone in bringing this be-
liefto genderissuesinrefugee protection
and immigration: for some years, the
United Nations High Commissioner for
Refugees (UNHCR) haspromoted agen-
der-conscious approach in the determi-
nation of refugee status; the European
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Community has formally adopted the
same view. On specific gender issues,
the United States has recognized forced
sterilization as persecution; in France, a
recent negative decision on credibility
asserts thatgenital mutilation constitutes
persecution; the World Health Organi-
zation has stated that genital mutilation
is not a protected cultural or religious
practice but rather a health hazard that
will be the subject of its information pro-

I will now turn to the three themes
suggested for this agenda setting meet-
ing on Women's Issues in Immigration
and Refugee Protectionand commenton
gender issues in the refugee determina-
tion system. -

Theme 1 — Gender Issues in the
Refugee Determination System

The Definition of Refugee
as Applied to Women

Characteristics of persecution
against women

One-third of refugee claimants in
Canada are women, and our acceptance
ratefor1992 was 64 percent, compared to
58 percent for males.

Addressinggenderissuesin therefu-
gee determination system reveals that
persecution is often of a different nature
against women than against men and is
experienced differently by women than
by men. In addition, substantiating the
specific forms of persecution against
women runs into specific difficulties.

Persecution against women is char-
acterised mainly by:

* the much higher incidence of sexual
assault,

* informal persecution, ie., continu-
ous, minor acts of harassment,

¢ indirectpersecution,i.e.,, persecution
byindividuals, tolerated by thestate,
and

* intermediary persecution, i.e, per-
secution for the activities of a
relative.

These specific forms of persecution raise
particular legal, practical and
evidentiary problems.
Legal issues in the substantiation of
refugee claims by women

From a legal point of view, the notion of
responsibility of thestateis challengedin
its traditional form since, in persecution
against women, the state is often not the
author of the persecution. Yet, states are
responsible for ensuring equality before
the law. Therefore, a state that does not
afford equal protection to men and
womenis responsible for persecution by
individuals and the lack of protection for
women legally amounts to persecution
by the state.

Persecutionagainst womenalso chal-
lenges the traditional legal notion of per-
secution: often, persecution against
women is insidious, consisting of con-
tinuous harassment with acts that, taken
in isolation, would not amount to perse-
cution. Also, the political nature of the
persecution is less obvious where it is
based on the activities of a relative.

Another legal hurdle to the applica-
tion of refugee protection to persecuted
women is the confusion between perse-
cution onthebasis of cultural orreligious
values and legitimate state measures to
maintain social order. My preliminary
remark is particularly relevant here to
distinguish between state measures that
entail a restriction of individual rights
proportionate to their objective of social
order and measures that contravene uni-
versally recognized human rights such
as equality before the law, protection
against torture or the right to life by im-
posing sanctions disproportionate to
their goal of social order or by applying
only to certain persons in a discrimina-
tory way.

The notion of internal flight alterna-
tive is another legal issue that warrants
specificapplicationinthecaseof women:
itisnotrealistictoaskawomantoresettle
to another part of the country when a
woman alone in that country is in con-
stant danger or ostracized. In other
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words, it is unreasonable to expect the
same mobility from women as for men
and therefore to apply the same criteria
towomenand menfortheexistence of an
internal flight alternative in the determi-
nation of refugee claims.

The last legal trapping I will mention
in the application of the refugee defini-
tion to the specific situation of women
claimants is the traditional view that
does not readily recognize rape or sexual
assault as a form of torture or persecu-
tion, thus complicating thelegal substan-
tiation of women refugee claims.

Practical issues in the presentation of
refugee claims by women
Persecuted women face practicalhurdles
in the country of origin that compound
the effects of persecution: for instance,
the difficulty or impossibility for a
woman to file a complaint with authori-
ties of states where women havenoinde-
pendent legal status; the problems of
filing a complaint against a male state
official to another male official; the per-
sonal and social consequences of reveal-
ing sexual assault that prevent any
denunciation or even confiding of the
incident; and the confinement of women
to the family that precludes access to
remedies from persecution or to state

protection.

Evidentiary issues in the presentation
of refugee claims by women
From an evidentiary point of view,
women must surmount specific

obstacles:

* it may be difficult to prove the often
informal persecution that is typical
against women, taking the form, for
example, of continuous harassment
rather than warrants or detention
which are more easily verifiable,

* it is also particularly onerous for
women whose lifehasbeen confined
to family to express themselves out-
side the family, let alone before a
tribunal, and

* manywomen victims of persecution
do not view their activities as politi-
cal and therefore will not properly
answer questions to substantiate
their claim under the Convention;
this is all the more pronounced in
cases of intermediary persecution,
where the woman is not even aware

of the reasons for her persecution, as
sheis often estranged from the politi-
cal activities of relatives.
Psychological trauma also compli-
cates substantiation of many refugee
claims typical to women. Guilt and
shame make sexual abuse extremely

- painful, if not impossible, to be brought

in evidence, particularly as members of
the family are often present during the
presentation of evidence and may be
unaware of the incidence of sexual as-
sault. In addition, lack of self-confidence
undermines women'’s capacity to relate
humiliating experiences that substanti-
ate their claims.

Adding to the evidentiary problems
pertaining to the claim or the claimant,
Canadian decision makers are often
trapped in cultural differences in assess-
ing the credibility of the claimant or the
evidence presented.

These observations led some mem-
bers of the IRB to recommend the estab-
lishment of a Working Group to address
the specific needs of women refugee
claimants. The Working Group organ-
ized training sessions to sensitize
members to gender issues. Ultimately,
coupled with extensive consultations,
this work culminated in the issuance of
guidelines toassist membersinapplying
the refugee definition to women
claimants. Essentially, the IRB is seeking
to apply the notion of persecution in a
way that reflects the reality of persecu-
tion against women, an aim not fully
envisaged at the time of the adoption of
the Convention. A number of recent IRB
decisions address the gender-conscious
approach.?

For my part, the next steps are:

* monitor theimpact of the guidelines
on individual refugee claims, and

* revise the guidelines accordingly,
from time to time, as the law on gen-
der-related persecution evolves.

We are encouraging our members to
provide written reasons for positive
decisions in gender-related claims. By
doing so, we hope to build a body of
jurisprudence on gender-related perse-
cution. We believe that this will be of
tremendous value in promoting the rec-
ognition of gender-related claims not
only in Canada but also internationally.

If the IRB guidelines are to be effec-
tive, our members need objective and
current documentation on the position
of women in their countries of origin, on
theincidence of sexualand domesticvio-
lence and on the adequacy of state pro-
tection. Through the resources of our
internationally acclaimed Documenta-
tion, Information and Research Branch,
we are taking steps to provide this docu-
mentation. I am also pleased that the
United Nations Commissioner on Hu-
man Rights recently adopted a
resolution “to ensure that information
concerning violations of the rights of
women is integrated regularly and
systematically into all United Nations
mechanisms for the promotion,
protection and implementation of
human rights.”

Therecentdocument, “GenderIssues
and Refugees,” prepared by Employ-
ment and Immigration Canada (EIC),
asked:

o whether we should monitor the
guidelines to determine if they ad-
equately cover situations involving
gender persecution, or whether we
should press for an amendment of
therefugee definition in the Conven-
tion, or

* whether Canada should press for
strengthening of Conclusion 39 and
international acceptance of the
guidelines, or

¢+ whether Canada should amend its
own legislation to expand the defini-
tion or give the guidelines force of
law.

So far, in the international forum, we
have been persuaded by experts not to
tinker with the definition at a time when
“Canada is the best player on a very bad
team,” to quote James Hathaway. On the
other hand, promoting Conclusion 39
and international acceptance of the
guidelines could present a much more
successful approach for incremental
changeintheinterpretation of thedefini-
tion leading to protection of women per-
secuted on the grounds of gender.

Domestically, the political context
may not be conducive to legislative
changes toinclude gender in the refugee
definition. In fact, it may not be neces-
sary: the guidelines present the advan-
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tage of being more flexible and easier to
monitor than legislative change. As to
the suggestion that they be made bind-
ing, it runs counter to the fundamental

principle of administrative law regard- .

ing the independence of decision of
members of an administrative tribunal.

It seems to me that the definition
should, if properly interpreted, address
the situations of women at risk of perse-
cution, whether the persecution is based
on gender or not. Consequently, I donot
think we should take any action untilwe
have assessed the efficiency of the IRB
guidelinesin thisrespect. Thisbeing said,
my reluctance to favour an amendment
of therefugee definitionisbased on prac-
tical considerations—that s, a fear that it
may be politically detrimental to refu-
gees to attempt this now—and not on
philosophical considerations.

Also, we have accepted thathowever
broadly the guidelines or the definition
are interpreted, the refugee protection
system will never apply to all situations
of violence or discrimination against
women.

For consideration in our common
- agenda development, I believe the situa-
tion of women refugee claimants calls
for:

* taking into account in the refugee
determination process the specific
difficulties of presenting evidence of
persecution typical to women, par-
ticularly sexual assault, and show-
ing general sensitivity to gender
issues through administrative meas-
ures such as ensuring that claims are
heard by female members, if that is
proventobehelpful, orby excluding
family members from the hearing,

* providing cross-cultural training to
decision makers to decipher various
social codes of behaviour and treat-
ing claimants with respect and in a
way that will best bring out the rel-
evant evidence, and

* most importantly, building and re-
sorting to the expertise necessary to
determine women refugee claims,
for example, with regard to country
conditions and psychological
trauma from sexual assault.

Another question submitted in the
EIC’s “Gender Issues and Refugees”3re-

fers to the determination process. We
have addressed the need for improve-
ment in gender and cultural sensitivity
among IRB members and refugee hear-
ing officers, for user-friendly hearing
rooms and for special procedures to hear
evidence of sexual assault. We are also
encouraging the use of experts on coun-
try conditionsand sexual assault trauma.

Theme 2 — Gender Issues Related to
Alternative Inland Mechanisms for
Protection

The complementary nature of refugee
protection and alternative inland
mechanisms for protection
It is also crucial in our current agenda to
make the distinction between treatment
of women that constitutes persecution
within, the meaning of the Convention
and situations that, however intolerable,
donot give way to the refugee protection
regime as established. This is where al-
ternative inland mechanisms for protec-
tion become complementary to the
refugee determination systemand essen-
tialin the full protection of those in need.

Alternative inland mechanisms for
protection are a requirement both to the
preservation of the integrity of the refu-
gee determination system and to the pro-
tection of women in danger, albeit not
Convention refugees.

Post-Determination
Refugee Claimants Class

It follows that the automatic Post- Deter-
mination Refugee Claimants Class
(PDRCC) is an essential tool in offering
the necessary protection. As it applies to
situations akin to those giving rise to
refugee status, the PDRCCis all the more
relevantto women, considering the diffi-
culties of substantiating claims of perse-
cution based on gender or against
women in general, as I mentioned ear-
lier, and considering the precarious situ-
ation of women in so0 many states.

In this context, the Acting Executive
Director for Immigration Operations
stated in a memorandum to all regional
directors that EIC is recommending that
decisions in the PDRCC cases and appli-
cations for humanitarian and compas-
sionatereview be takeninlightof theIRB
guidelines. I believe this reflects the gen-
eral basis of the guidelines and will en-

sureconsistency in our sensitivity to gen-
der issues.

It does not seem to me that changes to
the PDRCC criteria or humanitarian re-
view process are necessary as long as
they are applied in a way that is gender
sensitive, that takes into account the par-
ticulars of violence or persecution
against women in terms of remedy and
protection.

Compassionate and
humanitarian reviews
Although not necessarily based on con-
ditions in the country of origin and thus
not directly within the purview of inter-
national protection, humanitarian and
compassionate review is also a crucial
tool in addressing problems typical to
women. One that is coming more fre-
quently to the fore, and thatI am glad to
see listed in EIC's “Immigration and
Gender,” is that of the vulnerability of
women waitingin Canadaforlandingas
sponsored spouses. Specifically, their
vulnerability to conjugal violence and, in
some cases, subjugation to the status of
the sponsor locks them into abusive or
unhappy relationships, particularly

where the marriage includes children.

It would seem pressing to include in
our agenda further examination of do-
mestic violence as a complicating factor
for women sponsored as spouses, wait-
ing for landing in Canada. We must also
address the issue of the subjugation, le-
gal or de facto, of a woman to her hus-
band'’s status in Canada.

EIC’s suggestion in “Immigration
and Gender,” that the abusive spouse
could not be sponsored by a spouse ad-
mitted under humanitarian review
based on conjugal violence, seems to
impose itself as logical and as a valid
protection to both Canadian society and
the abused spouse, who could be lured
intoreconciliation so that the abuser may
gain entry into Canada and then fallback
into his abusive behaviour.

Humanitarian review may serveasa
case-by-case solution where, for exam-
ple, a marriage will break down before
landing of the sponsored spouse but af-
ter the birth of a child. However, special
provisions may be needed to take into
account the vulnerability of sponsored
spouses landed in Canada. I agree that
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“the Australian example mentioned in
EIC’s document may be too cumber-
some, butitis clearto me thatexceptional
measures must be taken to allow consid-
eration of conjugal violence in the deter-
mination of a sponsored woman's status
inCanada. Perhapsthe Australianexam-
ple could be simplified by eliminating
the requirement of a court order so as to

. leave the decision as to the existence of
domestic violence to an immigration of-
ficial.

Theme 3 —Gender Issues Relating to
Refugees and Immigrants Abroad

Facts

With respect to gender issues relating to
refugees and immigrants abroad, a few
facts must first be recalled as relevant to
the kind of protection called for and its
urgency. AsI mentioned earlier, women
formthegreater partoftherefugee popu-
lation, and they are usually in charge of
children and sometimes of handicapped
men. All the problems previously men-
tioned in regard to the substantiation of
refugee claims are applicable in the proc-
ess abroad, perhaps even more so. There
is usually less opportunity to reach au-
thorities for protection and refugee sta-
tus and to express a claim in such a fixed,
structured procedure as exists in the Ca-
nadian refugee determination process.
Abroad, problems of presenting evi-
dence of persecution are difficult to re-
solve in the presence of family members,
and access to state authorities for protec-
tion is complicated.

Needs

It follows that the need for expertise that
I stressed in the context of the refugee
determination system in Canada is at
least as important to secure abroad: visa
officers must receive assistance such as
cross-cultural training and information
on country conditions as well as on the
psychological manifestations and conse-
quences of sexual assault trauma.

Considering that most women refu-
gees cannot reach Canada, any short-
coming of our selection process abroad
only compounds their disadvantage. In
other words, are wefailing toreach those
most in need?

Ibelieve that, in an agenda for consul-
tations on gender issues relating to refu-
gee and immigrants abroad, we should
provide for:

* development of strong expertise to
integrate the overseas refugee selec-
tion process (the IRB training pro-
gram provides an appropriate
model),

* improvement of the Women at Risk
program, which I understand from
EIC’s documents is under way (the
application of the program to only
500 people, including children, since
1988, would seem to point to opera-
tional problems), and

* further examination of the alleged
disadvantage of women as refugees
and immigrants with regard to our
selection system.

To answer EIC’s question, I would
definitely recommend the application of
EIC’s guidelines to selection staff abroad
as a natural extension of the protection
we seek to provide: the bases for gender
sensitivity in Canada are the same for
applicants abroad; the facts about perse-
cution against women are as true for
applicants abroad as in Canada. More-
over, I understand that our visa officers
abroad are in great need of the assistance
the guidelines may provide.

EIC also asked us at the agenda-set-
ting meeting to suggest ways to improve
the Women at Risk program, and we
replied thatimprovement requires anin-
depth revision of the sponsorship re-
quirement.

Asarelated issue, Iwould alsoadd to
our agenda consideration of the role of
counsel and non-governmental organi-
zations (NGOs) in assistance to women
refugee claimants or immigrants. In par-
ticular, our experience points to two
pressing matters:

¢ delivery of information to NGOs,
and

* assessment of the impact of legal aid
cutbacks on women refugee claims.

Integration

As to the specific challenges of the inte-
gration of women immigrants and refu-
gees, significant efforts have been made
to tailor Canada’s integration programs
to women’s needs. Language and occu-

pational training programs are now fully
available to independent or family-class
women immigrants, and efforts are
made to accommodate their family obli-
gations; most immigrant women end up
onthelabourmarket whetherit wastheir
initial intention or not. I believe EIC
should be commended for its efforts and
encouraged to pursue this effort crucial
toboth the well-being of new Canadians
and to the social peace and economic
prosperity of Canada.

Still, I echo the remarks in EIC’s “Im-
migration and Gender” stressing the
need to address the specificissues for the
integration of women, such as the redefi-
nition of their role and the development
of their autonomy outside the family.

Conclusion

I think it is as important to recognize
Canada’s leading role and exceptional
progress with respect to women'’s issues
as it is to identify the need for improve-
-ment. Canada’s leadership in this area
was striking at the World Conference on
Human Rights in Vienna. The United
States and Australia are looking at our
guidelines on Women Refugee Claim-
ants as an example, and some of our
members are assisting them in develop-
ing similar instruments. We must keep
our role as leader in mind, as an unfairly
critical approach may deflate the enthu-
siasm that led to the progress already
made and which is still crucial to further
progress. @

Notes

1. These comments were prepared by Mrs.
Mawaniregarding the National Consuitation
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Board Decision M92-11219, April 29, 1993;
Immigration and Refugee Board Decision
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migration and Refugee Board Decision V92-
00883, 00884, March 23, 1993; and
Immigration and Refugee Board Decision

' U92-08714, June 4, 1993.
3. Seepage 7 of “Gender Issues and Refugees,”
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Canada, (March 9, 1993).
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