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importe d’examiner de nouvelles initiatives en matière de
politiques à suivre afin de s’assurer que le prochain demi-
siècle de la protection des réfugiés ne perpétue pas les
inégalités du passé.

�

Sex-specific violence and discrimination has never
been treated with the same seriousness as other
human rights abuses . . . If a person is murdered
because of his or her politics, the world justifiably
responds with outrage. But if a person is beaten or
allowed to die because she is female, the world dis-
misses it as cultural tradition.

—Lori Heise
Crimes of Gender

Until very recently, if one spoke of domestic vio-
lence within mainstream refugee scholarship, it
could safely be assumed that the reference was to

the internal security concerns of a state—perhaps fears of
domestic clashes in the wake of large flows of migration.
One of the last actions of outgoing U.S. Attorney General
Janet Reno was to overturn a  Board of Immigration
Appeals decision to deny political asylum to a Guatemalan
woman who had been persecuted relentlessly at the hands
of an abusive husband. The decision did not grant asylum,
but rather ensured that the case was held over until new
regulations, currently before the Department of Justice, can
be decided upon.  If approved, the new regulations will
facilitate the case of women fleeing gender-specific or gen-
der-based persecution, including that of domestic violence.

The last decade has seen a number of such advances in
the policies of industrialized states, as increasing awareness

Abstract
The refugee regime, built on the  Convention relating to
the Status of Refugees, has long excluded women from the
international right to protection from persecution. The
gender-blind parameters of the Convention have been
exacerbated by the same qualities in the international legal
system of which it is a part; state practices toward asylum-
seekers; and the dichotomous construction of the refugee
regime as a whole, which has produced and reproduced
victimizing identities of refugee women. Advances today,
such as the adoption of gender guidelines in a number of
states, have been more symbolic in effect than transforming.
New policy paths need to be evaluated to ensure that the
next half-century of refugee protection does not duplicate
the inequalities of the past.

Résumé
Le régime juridique encadrant la protection des réfugiés,
bâti sur la Convention des Nations Unies de  relative au
statut des réfugiés, a longtemps servi à priver les femmes du
droit international de protection contre la persécution. Les
paramètres de la Convention, qui sont indifférents aux
sexospécificités, ont été intensifiés par les mêmes qualités se
trouvant dans le régime juridique international dont elle
fait d’ailleurs partie, par le traitement réservé aux deman-
deurs d’asile par les états et par la structure dichotomique
du régime de la protection des réfugiés en général qui a
produit et reproduit pour les femmes demandeurs d’asile
des identités de victimes. Les progrès que l’on peut voir
aujourd’hui, tel que l’adoption par un certain nombre de
pays de programmes de sensibilisation aux spécificités
sexuelles, sont plutôt symboliques et n’apportent pas de
transformations réelles. Conséquemment, pour l’avenir, il
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has taken root that women seeking asylum in the North
have been marginalized. Advances in engendering the arena
of international law in general, and the creation of mini-
mum norms to circumvent arguments of cultural relativ-
ism, have begun to have a positive impact on the way in
which asylum protection is constructed. However, change
has been slow and has faced considerable opposition. For
all the increased discourse on the issue, progress has been
largely symbolic when measured against the practical im-
pact it has had on the lives of refugee women.

It has recently been repeatedly observed in refugee stud-
ies that, in the international consciousness, the face of the
universal refugee is overwhelmingly that of a woman, while
paradoxically, the face of an asylum seeker in an industri-
alized country is that of a single male. The refugee regime,
built on the  Convention  and shaped through state
and international practice, has long excluded women,
procedurally and substantively, from the international right
to protection from persecution. This paper explores the es-
sential principles of the Convention, and the way they have
been formulated and interpreted in a manner that excludes
women from protection. Although gender-blind in its con-
ception, the Convention was sufficiently ambiguous in its
definitions that protection could have been extended to
women if the political will existed. The fact that it has been
extended not does not lie solely with the Convention, but
rather with the nature of the international legal system;
state practices toward asylum-seekers; and the dichotomous
construction of the refugee regime as a whole, which has
produced and reproduced infantilizing identities of refu-
gee women.

In  a  Human Development report noted that “no
country treats its women as well as it treats its men.”  In
the year , the same  report estimated that, world-
wide, one in three women has experienced violence in an
intimate relationship. This figure did not include those who
have suffered from random sexual violence, in the context
of war, or gender-specific violence such as female genital
mutilation, dowry burnings, acid attacks, female infanti-
cide, forced prostitution, and countless other such practices.

The treatment of women the world over through denial
of economic and political rights, implicit acceptance of
physical and sexual violence, and the enforcement of sys-
temic violence such as the global feminization of poverty
has been well documented. In spite of their numbers, or
more accurately because of them, women’s experiences of
persecution have been somehow viewed as “natural,” fall-
ing therefore outside the purview of international protec-
tion. Indeed, until recently, a woman’s ability to seek pro-

tection from her own state was tenuous. One writer has
characterized the use of violence against women in under-
developed states today as a “global holocaust,” a situation
tantamount to “the systematic genocide of Third World
women.”  In the so-called developed world, rape in mar-
riage has been recognized in English law only since the
s, and in the United States, where studies show that
– per cent of women have suffered rape or attempted
rape by their intimate partner, only half of the states rec-
ognize this as a crime.

With regards to women’s experiences as refugees, 

and other aid organizations agree that  per cent of refu-
gees and displaced persons are women and children,  many
of whom have experienced rape and sexual violence in their
countries of origin before fleeing. These women are also in
danger of experiencing such violence again while fleeing,
in refugee camps, during resettlement, and during repa-
triation. In spite of such high levels of abuse, persecution,
and vulnerability of the refugees seeking asylum in coun-
tries such as Canada, upwards of  per cent are men.

The Inception and Evolution of the  Convention
Prior to , international agreements on refugees were
limited to specific refugee groups, such as the Russians or
Armenians, and dealt almost solely with the issue of iden-
tity documents.8  The  Convention was the first attempt
to provide a universal definition of refugees, and to extend
to them international legal protection. Historically situated,
the Convention inevitably reflected the concerns of Euro-
peans at the time, and, more important, the specific con-
cerns of its writers—white, educated, Western males. The
persecutory groups covered in article 1 were those that re-
flected the experiences of the Second World War.

There has been some debate on the intentions of the
fifth category of refugee—that of “a particular social group.”
Many advocates for a more inclusive asylum regime argue
that the final category was included as a means of ensuring
that the instrument remained flexible to the needs of pos-
sible persecutory groups in the future. Deborah Anker
notes, “A study of the traveaux preparatoires of the  Con-
vention, where the term ‘particular social group’ first was
injected into the definition of ‘refugee’, shows that the cat-
egory was meant to protect groups and individuals that
did not fall within the categories of race, religion, and po-
litical opinion. Social group classification was meant to have
flexible boundaries that would enable it to perform this func-
tion.”  Similarly, in a ruling in the United Kingdom, a judge
noted, “In choosing to use the general term particular so-
cial group rather than an enumeration of specific social
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groups, the framers of the Convention were in my opinion
intending to include whatever groups might be regarded
as coming within the anti-discriminatory objectives of the
Convention.”

The Convention’s flexibility could have enabled it to be
a truly comprehensive instrument, but its ability to be in-
clusive in its protection was hampered from the start by a
number of factors. The fact that the writers themselves were
entirely male, Western, and educated hampered their abil-
ity to address the persecution fears of those from other
experiential standpoints. More important, the rights pro-
tected by the Convention are chronicled in broader hu-
manitarian law, thus making its interpretations contingent
on evolving interpretations of human rights in general.
These reflected international documents, however, and in-
deed the entire construction of international law, is itself
premised on gendered foundations—thus entrenching this
dysfunction into the Convention and its interpretation.

International human rights law at its outset took
androcentric concerns and universalized them as “human”
rights, thus shrouding them in an unquestionable aura of
legitimacy. MacKinnon  argues that the liberal tradition
out of which notions of international human rights was
born is fundamentally gender blind. There is an assump-
tion that it is not only universal, but that it is neutral be-
cause it has “scientific validity.” She critiques this tradition
for presuming that law is “potentially principled, meaning
predisposed to no substantive outcome, or manipulable to
any ends, thus available as a tool that is not fatally twisted.”
This kind of blanket faith in the inherent justice of law to
determine neutral outcomes has been the largest obstacle
to the acknowledgement of its exclusionary effect on women.

Who Has the Right to Define Refugee?
The definition of a refugee as spelled out in article  of the
Convention has had a number of gendered implications.
The persecution experienced by the individual must be
causally connected to one of the five enumerated grounds

in order to invoke international rights and obligations.
As feminist critiques have noted, like much of Western

thought, this definition is built on some important hierar-
chical categories of inclusion and exclusion. First, there is
a duality created between a political (legitimate) asylum
seeker and an economic (illegitimate) migrant that neces-
sarily dictates who is excluded.  The delineation is pat-
ently false when one observes, in the context of its relevance
for women, the manner in which the political is filtered
through economic persecution—such as the dispropor-
tional effects structural adjustment policies have on women.

Additionally, the relationship between economic oppres-
sion and other forms of persecution resists attempts to sepa-
rate these categories. Women’s enforced economic vulner-
ability (they are disproportionately represented among the
poorest in all countries) makes them vulnerable in other
locations: in the job market, more women are coerced into
the growing sex trade, or find exploitative jobs in export
processing zones; in relationships, abuse is tolerated for lack
of means to survive on one’s own; and women’s position
denies them the power to be heard in society, or to be in-
volved in the “public” sphere. The binary distinction be-
tween political rights and economic rights creates a hierar-
chy of persecutory practices.

The second important binary implicit in the Conven-
tion is the divide between the political and the private
spheres. In enumerating political opinion as a nexus of
persecution, Western interpretation has imposed its para-
digm of the public/private split, in defining what consti-
tutes the “political” realm. Western jurisprudence has read
political opinion to mean actions and expressions of opin-
ion that take place in the traditional “public” sphere—the
sphere of the military, politics, and the market—dominated
by men. Excluded is the woman-dominated private
sphere—that space in which women experience the great-
est threats to their personal security. This interpretation
has further implications in that it denies women validity
for the political views and actions that they express in the
private sphere. As Jill Steans has pointed out, “Women are
not without power in their non-political roles, nor are they
non-political beings.”  Although in some states, women’s
relegation to the domestic sphere has prevented their for-
mal involvement in political activities, they have contin-
ued to contribute or express their political beliefs through
supportive actions, such as providing food and shelter for
resistance members, and passing messages.  Even when
these actions are so threatening that they attract persecutory
retaliation, some countries that provide asylum have rec-
ognized them as political opinion only.

At the time of the writing of the Convention, there was
no single international instrument that dealt specifically
with women’s rights. Any provisions in existing treaties that
even alluded to the existence of women did so by invoking
the sanctity of family “honour,” denigrating the violence
to a besmirching of family pride.  There were, therefore,
few international instruments for the drafters of the Con-
vention to draw upon in recognizing women’s experiences.

As a result of this vacuum, the Convention has been in-
terpreted as an instrument that protects citizens from abuse
by their state. As this is the arena of most concern to men—
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citizenship being a historically male construct—it has ignored
the location of women’s persecutory experiences, which
take place overwhelmingly at the hands of non-state ac-
tors. The need to prove direct state responsibility or com-
plicity fails to recognize the dual nature of a state’s obliga-
tions to its citizens. States have both a negative obligation
not to violate a citizen’s rights, and a concomitant positive
obligation to respect and protect such rights. Systematic
patterns of abuse against one sector of society indicate a
lack of political will to protect that group, and are tanta-
mount to abrogation of international obligations. With this
burden of responsibility evaded by the state, women have
no other recourse but to seek international protection. Even
today, when there is a growing understanding of the ways
in which most states have failed to protect their women,
thus perpetuating abuses, claims to refugee status that ema-
nate from non-state actors will be denied in France, Ger-
many, Italy, and Switzerland.

State Practices
If the Convention and thus international law has omitted
the experiences of women, state practice in the North has
enshrined the exclusion of women from asylum determi-
nation. The rules for how one applies for asylum, the pro-
cedures for assessing claims, and the protection standards
granted androcentricism have produced policies that ap-
pear to be gender-neutral, but the result is that the over-
whelming proportion of asylees in the North are men.

Although no international instruments obligate a coun-
try to grant asylum, legal principles of non-refoulement, as
well as the humanitarian intentions enshrined in the Con-
vention, should ensure that those who flee truly fearsome
situations are given a fair opportunity to be granted asy-
lum. In practice, however, states tend to favour refugees
who would be “easily assimilated” into their community.
The result is that states in the North have taken steps to
“stem the flow” of Southern refugees, even though this is
the origin of  per cent of today’s refugees. Because of the
double hurdle of race and gender, “migration of women
from Third World countries [to Europe] has practically
ceased.”

Assimilation principles have also meant that refugees
have been subjected to the same immigration criteria (for
example, language and skills levels) as ordinary migrants.
This has meant that, in many countries, patterns of receiv-
ing refugees are almost a mirror of regular migration cat-
egories. This emphasis on the “utility” of the refugees for
the country that accepts them means that skill levels and
labour demand strongly inform states’ receiving levels.

Because opportunities for women to work outside the
home, or indeed to get an education, are limited by social
and economic factors in most parts of the world, this
sidelining of humanitarian principles to fulfill labour de-
mands subverts the intentions of providing protection, and
places women at an unfair disadvantage.  As a result, the
majority of women who enter countries such as Canada
must enter as spouses of a primary applicant, destroying
avenues for single women and relegating women to their
accepted role as dependents.

This dependency role is further exacerbated by the ab-
sence in the Convention of any rights pertaining to the fam-
ily. The closest the Convention comes to the domestic life
of a refugee is in article , in which states are requested to
acknowledge the personal legal status of a refugee. The
omission of any clarification on the rights of a spouse has
led most states to practise what is termed derivative status.
In essence, a man is granted the category of asylum, and
his wife is then given asylum status (or in many countries,
a lower protection category such as residency), which is
derived solely from her position as the wife. Setting aside
the problematic identity issues here, the practice leaves
women at the complete mercy of their partners. The im-
pact that resettlement and forced migration have on in-
creasing levels of domestic violence has been well docu-
mented.  Derivative status compounds the vulnerability
of women to isolation caused by the sudden dislocation,
barriers of language, and adjustment to a new culture. Their
ability to remain in the country of refuge is now entirely
dependent on their maintaining their relationship, thus
severely upsetting balances of power within the domestic
domain.

The assumption that a male claimant is the principal
claimant also leads to a de facto dismissal of a woman’s
right to seek asylum at the point of procedural determina-
tion. Barbara Harrell-Bond  notes that, in the U.K., it is
only the husband’s credibility that is assessed for the pur-
poses of determination, even by the couple’s own legal ad-
visors. This is true even when both individuals are involved
in the causes of flight. In these cases, the wife may have
been better able to demonstrate the case, or may have been
the primary target of the persecution. The case is often lost
because of the pre-emptive assumptions made by those
handling the case, thus putting the protection of both par-
ties at risk.

Derivative status is facilitated and linked to automatic
joinder—the practice of joining spouses’ claims into one
case. This practice appears to occur in almost all receiving
states, not by regulation but by default. The consequence is
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that women are rarely given the opportunity to present an
individual claim. The  has criticized the procedural
default and argued, “If a female refugee is registered in the
name of her male partner, and if only the husband’s situa-
tion is considered during a family’s request for asylum, then
the specific needs, interests and opinions of the women
will almost inevitably be ignored.”  While a request may
be lodged for a separate claim, evidence in support of the
request is generally required. This means that a woman who
seeks to make a claim in private, on grounds of sexual per-
secution, must make that application while her husband is
present, and disclose what she does not want to reveal to
him.  A woman who has been sexually persecuted in a
country where sexual topics are taboo, may not have even
informed her husband of the situation, or may be forbid-
den from discussing it by a cultural norm such as a per-
ceived way of protecting family honour. These incidences
are not isolated, and one need only note that three-quarters
of refugees worldwide are fleeing Islamist societies —a
culture in which sexual taboos are particularly stringent—
to realize the implications of violating a woman’s right to
privacy in the determination process.

Application of the Convention in state practice has also
been subverted in the pursuit of foreign policy objectives.
For the first few decades of its existence, the Convention
was defined in large part by the bipolar nature of the world
political arena during the cold war. Since the document
was used primarily to delegitimize the Soviet bloc by pro-
tecting Communist dissidents, the focus in categories of
persecution was necessarily on religion, political opinion,
and ethnicity.  The largest refugee-receiving country in
the North—the United States—took until  to revise
its refugee policies beyond their parameters of protection
for Eastern bloc asylees.

Foreign policy and political ends continue to dominate
receiving rates. There is a notion that the acceptance of an
ally’s citizens will undermine the legitimacy of the ally’s
government, and hence the interstate relationship. In the
United States, country of origin is the most important pre-
dictor of outcome in asylum applications, and one-third
of all applications for asylum are approved if the applicant
originates from a country hostile to the U.S., compared to
only  per cent of applicants from “non-hostile” states.
Another recent example of foreign policy primacy is in
Germany where the relationship with oil-producing Iran
has recently been given increased importance. The number
of persons fleeing Iran has increased globally in the past
two years—and here the number of women has been sig-
nificant owing to their use as the first victims of political

Islam. Yet the number of Iranian refugees accepted by Ger-
many has actually fallen to one in five. This compares with
an almost  per cent acceptance rate in the United States
and  per cent in New Zealand.

State-centric concerns and foreign policy goals play
themselves out further in the use of Safe Country of Ori-
gin () lists, which have had a detrimental impact on
the asylum claims of women.  lists chronicle the states
unlikely to produce refugees, and claimants from such
countries are fast-tracked through their determination
process, because it has already been determined that the
likelihood of their being granted asylum is minimal. Al-
though utilizing lists of s violates article  of the Con-
vention which provides for individual determination re-
gardless of country of origin, more and more states are adopt-
ing the practice, officially or unofficially. When the U.K.
began the procedure in , it joined nine other eu coun-
tries already doing so,  and it is likely that with the har-
monization of policies in this region the practice will be-
come even more widespread.

The criteria used to identify “safe countries” are in keep-
ing with traditional male-specific notions of security in that
they evaluate political stability almost exclusively in the
public arena. In the U.K., criteria include the stability of
the country, the existence of an independent judiciary,
democratic institutions, and the acceptance rates of previ-
ous refugees from the country.  While lip service is paid
to the state’s role in “respecting human rights” in general,
when read in the context of the other criteria, it is doubtful
if these criteria were intended to cover rights such as those
expounded in the Convention on the Elimination of All
Forms of Discrimination against Women (cedaw).

Criteria require only that a country be safe for the ma-
jority of its citizens. Pakistan and India were both on the
United Kingdom’s initial white list  of safe countries,  in
spite of their having some of the most egregious and wide-
spread examples of gender-based persecution, including
dowry burnings, forced child marriages, female infanticide,
and honour killings. Ethiopia likewise made the safe list—
a country where the majority of girls are subjected to in-
fibulation, the most severe form of female genital mutila-
tion (), which causes lifelong reproductive and overall
health problems, chronic pain, psychological trauma, and
in a third of cases, death.

Human rights advocates are frustrated by the fact that the
 list is, in effect, a self-fulfilling prophecy with little room
for external influence. As decisions on countries are made
largely on past acceptance levels of asylum seekers, there is
a tendency to reject asylum-seekers from states already on
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the “white list” in order not to force a review or an amend-
ment of the list by changing the proportion of “recognized”
refugees from so-called safe countries.

When past levels of refugees are weighted, it is highly
unlikely that even states that systematically oppress and
persecute their women will be considered refugee-producing
countries. Persecuted women generally cannot leave their
homes in the same way that, for example, a persecuted re-
ligious group may leave. Their economic, cultural, and so-
cial subordination, familial obligations such as dependent
children, and in some cases inability to gain even a pass-
port without male accompaniment, prevent women from
leaving their countries. So while a country that persecutes
its farmers who are able to flee would probably be recog-
nized as a refugee-producing country, one that systemati-
cally abuses half its population would be considered a safe
country.

This is not to say that those originating in a safe country
are automatically denied asylum, but rather that “the most
common effect of  procedures is that asylum seekers
are automatically treated as ‘without foundation’ and go
through a truncated asylum determination process.”  In
countries such as France, originating from an  severely
restricts one’s access to legal aid or representation,  mak-
ing it even more difficult for women with lower levels of
education and financial resources, who are dependent upon
such assistance. For women who must fight a renewed bat-
tle with each case merely to be recognized under refugee
law, the subtle prejudices of  practices shift the scales of
justice further away from their reach.

Once a claim has been lodged, it must then be assessed
through the determination system of the receiving state.
Procedural processes in most industrialized asylum coun-
tries are modelled on the Western legal arena—an arena
that many women fleeing Southern states have never ex-
perienced. The quasi-judicial nature of determination proc-
esses can be a difficult, if not impossible, system for some
women to manoeuvre. Illiteracy rates among women in
states that traditionally produce refugees are high, and a
violation of the right to education or participation in pub-
lic life may have been one element of their persecution. If
sexual violence forms part of the claim, even the most as-
sertive of claimants may feel uncomfortable discussing the
case with a male officer. In countries where such topics are
taboo across gender lines, this critical element may be left
out, condemning the case as a whole. Likewise, sexual vio-
lence is by nature difficult to prove, compromising wom-
en’s evidentiary assessments.

In general, the differential relationship that men and
women have to the determination process is vast. One prac-

titioner detailed for a  hearing how torture can affect
men and women differently, even through to their asylum
claim:

The first and foremost preoccupation [of victims of torture]
is with their asylum claim. There is a noticeable difference
between men and women in the manifestation of this anxi-
ety, with exceptions of course. Men are often much more vo-
cal and active in their anxiety, they change solicitors, seek let-
ters, reports, ask to be brought forward in the queue. They
cannot settle. Most women I have seen [over nine years of
therapeutic work with survivors of torture] have just melted
into the background after their arrival, especially if they have
no children, or have left their children behind. They are fre-
quently “befriended” by a lawyer who does nothing, and they
stay in the room allocated to them for weeks, months on end,
just putting time and distance between themselves and their
shame.

In addition to the male and Western-oriented nature of
determination procedures, the relative newness of gender
cases means that women are fighting a new battle with each
case, attempting to prove not only that they have been per-
secuted, but that the intentions of the  Refugee Con-
vention and state legislation recognize them as deserving
protection. Consequently they are fighting harder battles
than “traditional” determination cases, on a battleground
that is not level.

The section above touches upon only a number of state
practices that have adversely affected women. With increas-
ing moves to the political Right in many Northern coun-
tries, calls for immigration reform have led to more and
more initiatives to stem the flow of refugees who are viewed
increasingly as bogus or economic migrants.

Jurisprudence has been inconsistent and arbitrary in
response to appeals launched against denial of asylum based
on gender. In some circumstances, the judgments could be
described as farcical, if they didn’t have such tragic conse-
quences. One example is the case of a Malian woman who
fled her home out of fear that she was to be subjected to
genital mutilation. She was denied asylum by a French court
in  on the grounds that she had not yet been muti-
lated. It is doubtful that a claimant about to be hanged for
his political activities would have had his asylum claim dis-
missed owing to his problematic state of continued aliveness!

Womenandchildren: The Production and
Reproduction of Infantilizing Identities in the
Refugee Regime
The most common statistic encountered when research-
ing refugee issues is that “ per cent of refugees are women
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and children.” Yet try to find a statistic disaggregated for
women alone, and one is bound to run into speculation
and ambiguities. The use of poorly constructed statistics
has done little to inform the international community and
aid agencies on the needs of women, and has done much
to reinforce a view of women as infants, equal in agency
capability to their children—hence the ability to collapse
similar categories into a single conceptual category.

Enloe notes that the categorization of women eternally
under the cliché womenandchildren  serves several pur-
poses. It identifies man as the norm, against which all oth-
ers may be grouped into a single leftover and dependent
category. Second, it reiterates the notion that women are
family members rather than independent actors—that any
reference to them must also refer to their domestic role.
Last, it allows for the paternalistic role of saviour to be
played out, in that “states exist . . . to protect women and
children.”  This is evident in the U.K., where Crawley

reveals that women who are granted protection are more
likely than men to have been granted “Exceptional Leave
to Remain” in the country on humanitarian or compas-
sionate grounds. The status allows fewer privileges and pro-
tections than does Convention refugee status, and seems
to connote a paternalistic relationship of protection for a
“victim” rather than the Convention status granted to a
recognized refugee who is assumed to have demonstrated
agency.

The same institutions that have denied women asylum
in the North, have consequently left them disproportion-
ately in the South—dependent on foreign aid and denied
the same opportunities as men to start over and become
self-sufficient. This relegation has reinforced identities of
refugee women and “sexist notions of women’s attachment
to motherhood, the family and the home and men’s iden-
tity as breadwinner or worker, detached from the house-
hold, free to sell his labour in the open market; in other
words, men leave home, and women don’t.”  Inherent in
the term refugee has been an association with passivity and
victimhood. As Indra observes, “Western . . . social problem-
generated images of refugees as powerless victims of forces
beyond their control are well entrenched.”  The perpetu-
ation of the “passive victim” element inherent in the term
refugee is only reinforced and fortified by the same “passiv-
ity” assumed in the category of womenandchildren. The
feminization of refugees in the South and their depend-
ency on aid, add to traditional views that women must be
provided for. This is exemplified succinctly in the term
burden-sharing, which has become common parlance
among the academic and policy circles of the North.

Hence refugees in the South, who are overwhelmingly
women with their dependents, are a burden that must be
evenly distributed among richer states.

The dichotomy between the North and South has itself
been a gendered binary construct par excellence—the
North having been constructed in discourse to be associ-
ated with the masculine through industrial development,
as well as economic and military power. The South, on the
other hand, is underdeveloped and thus more connected
to nature—the prototypical symbol of the feminine.

When this bifurcated world vision is superimposed on an
already gendered refugee regime, the result is the increas-
ing feminization of refugees of the South, and the cyclical
reinforcement of both a “refugee” as well as a “woman’s”
traditional identities.

Constructed identities of helplessness have facilitated the
tendency to make decisions on behalf of women in refugee
camps, silencing women from expressing needs, and plac-
ing them in an even more vulnerable position. While
women constitute the majority of camp dwellers, the use
of health facilities, food distribution centres and other
means of vital assistance is predominated by men. In 

a study in a refugee camp in eastern Sudan where three-
quarters of the population were “women and children,”
found that of the patients in the camp hospital, all were
men.  Walker posits that the reasons that women cannot
take advantage of facilities, even though they are often the
ones most desperate for such care, may be due to a host of
factors, which include inconvenient hours during which
women are often needed to fetch water and firewood, the
lack of female health-care workers, language difficulties,
and culturally inappropriate care.  One could surely add
to this that, as Elmadmad noted, the majority of today’s
refugees are Muslim women,  and without provision made
to work within the confines of their practices of seclusion,
many of these women simply go untreated.

Equally important is how infantilization wastes the con-
tribution that women could make to decision-making and
their physical involvement in development of the camps.

The Evolving Refugee Regime: Increasing Gender-
Awareness, but Where Are the Beneficiaries?
The growing acceptance of gender critiques in areas that
range from law to development, has favourably affected
refugee scholarship and application in recent years. There
has been a proliferation of “gender guidelines” by states
that seek to guide decision makers on asylum cases. As well,
the way in which aid is provided in refugee camps in zones
of mass migration has been revisited. It is important that



Volume 19 Refuge Number 5

32

the issue of gender has become increasingly mainstream,
but more important are the concrete differences that these
policies have made.

The move to integrate women’s protection needs into
the refugee regime has been a late and slow starter. The
first international recognition of the historic marginal-
ization of women’s asylum claims came with a  

statement, which concluded that states “are free to adopt
the interpretation that women asylum seekers who face
harsh or inhuman treatment due to their having trans-
gressed the social mores of the society in which they live
may be considered as a ‘particular social group’ within the
meaning of Article  A() of the  United Nations Refu-
gee Convention.”  In , Canada adopted the first set of
state guidelines on gender asylum cases (those that are ei-
ther gender-specific or gender-based persecution). Other
countries in the North slowly followed suit, and in theory
the foundation for an international norm that recognizes
gender as a nexus to persecution is being established.

Conceptual changes in how we define asylum protection
have been an important first step, but it has been limited
in scope as well as nature. Today gender-specific persecu-
tion is recognized in soft law in a handful of states,  and in
binding legislation in only two.  Soft law in itself is prob-
lematic because it relegates women to a standard of pro-
tection lower than that dealt with directly under the Con-
vention. In countries such as the U.S., guidelines were
poorly distributed and poorly utilized even five years after
their conception, leading to their inconsistent application.
In all countries with similar guidelines, adjudicators and
judges have been careful to create very specific social groups
(e.g., women married to Salvadoran generals who abuse
them) in order to ensure that they do not create a prec-
edent that would lead to a flood of gender claims.

While they are important when reconceptualizing asy-
lum, gender guidelines have had nominal impact beyond
the symbolic expansion of the definition of refugee. Lim-
ited application as well as limited awareness of the new
policies have crippled any real redress for women. In
Canada, the first country to implement such measures, the
highest number of claims sought under the guidelines was
 in , and the number has steadily decreased thereaf-
ter.  In the U.S., only . per cent of claims received in
 were from women who sought protection in part or
wholly because of persecution on account of “particular
social group.”

Moreover, guidelines apply only to claims made at the
port of entry to an asylum state, and do not apply to visa
officers abroad. Owing to social, economic, and familial

constraints, women are the least likely to make it to the
industrial countries of the North in order to claim asylum,
therefore the number of cases in which the guidelines are
invoked is minimal. This has been one of the key criticisms
of the Canadian guidelines in particular: Macklin  notes
that over three-quarters of refugees accepted each year to
Canada are selected from overseas, thus placing them out-
side the jurisdiction of the recommendations.

The ’s Women at Risk program (war), which
Canada and Australia have adopted as a measure to ad-
dress this flaw, seeks to facilitate the entry of vulnerable
women directly from their own region. It is an important
acknowledgement that in the world of refugees “it is unac-
companied women and lone female heads of household
[who] are at the greatest risk of being subjected to sexual
violence.” However, in practical terms, the war program
has failed to make any real difference. Poor administration,

coupled with limited application, meant that between 

and ,  people were granted entry to Canada under
this program. That is approximately . per cent of the to-
tal number of refugees admitted during this time.

Most ironic in the evolution of the refugee regime has
been that women’s cries for inclusion are being heard only
as the number of asylum-seekers accepted into the North
is being curtailed. In Canada, where refugee flows used to
make up  per cent of immigration to Canada, in the past
five to ten years they have comprised less than  per cent.
In Europe, the  has noted with concern the trend to
adopt increasingly restrictive interpretations of refugee,
which, among other factors, has led to a decreasing pro-
portion of applicants recognized as refugees under the
Convention. So while women may be making inroads in
being recognized as potential asylum-seekers, their chances
of actually being granted asylum, along with that of asylum-
seekers in general, has concomitantly diminished.

Conclusion
A Board of Immigration and Appeals judge, giving his dis-
senting opinion in a decision that denied asylum to a se-
verely abused Guatemalan housewife, asserted, “In Kasinga
[an earlier case in which a Togolese woman was granted
asylum from the practice of fgm], we determined that fgm
exists as a means of controlling women’s sexuality. So too
does domestic violence exist as a means by which men sys-
tematically destroy the power of women, a form of vio-
lence rooted in economic, social and cultural subordina-
tion of women.”

It has taken fifty years for the courts to begin to acknowl-
edge the varying ways in which women experience perse-
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cution differently from Convention interpretations. In all
aspects of life—economically, socially, and politically—
women have been relegated to a secondary status that in-
creases their vulnerability to persecution and decreases their
ability to seek state protection from such abuses. Because
of the Refugee Convention’s historical groundings, as well
as the Western male orientation of the international legal
regime it reflects, women have been “interpreted out” of
the institutions of refuge. State practice has confounded
this further, erecting barriers that may appear gender-
neutral, but in application have had devastating effects on
women’s ability to seek adequate protection. For the ma-
jority of women who must make do with the refugee camps
in their region, manifest gendered assumptions about is-
sues of victimhood, agency, and a woman’s place in for-
eign cultures has reproduced limiting and infantilizing
identities of refugee women.

Moves to engender the Convention itself through the
use of gender guidelines and reinterpretations, as well as
specific programs, have been limited and minimal in their
impact, leading to the impression that they have at best
tinkered with a screw in the machine, rather than reassess-
ing the overall function of the machine itself.

If the refugee regime is to see its way into the new mil-
lennium in the spirit in which it was intended—the spirit
of protection for those facing fear of persecution—it must
recreate itself to reflect the experiences of the persecuted
and to redress the imbalances it has allowed itself to en-
trench and naturalize over the fifty years of its existence.
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